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LIMITATION OF APPELLATE JURISDICTION OF THE 
UNITED STATES SUPREME COURT 


WEDNESDAY, AUGUST 7, 1957 


Untrep States SENATE 
Supcommirree To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OrHer INTERNAL Security Laws, or THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
ao subcommittee met, pursuant to call, at 2:35 p. m. in room 
38, United States Capitol Building, Senator James O. Eastland, 
the chairman, presiding 
Present: Senator Eastland. 
Also Present: Robert Morris, chief counsel; Julien G. Sourwine, 
associate counsel; Benjamin Mandel, research director. 
The Cuarman. Let’s have order. Proceed. 


STATEMENT OF HON. WILLIAM E. JENNER, SENATOR FROM THE 
STATE OF INDIANA 


Senator Jenner. Mr. Chairman, I am grateful for this opportun- 
ity to appear and testify on behalf of my bill, S. 2646, to limit the 
appellate jurisdiction of the Supreme Court in certain cases. 

(The bill referred to is as follows:) 


[S. 2646, 85th Cong., 2d sess. ] 
A BILL To limit the appellate jurisdiction of the Supreme Court in certain cases. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) chapter 81 of title 28 of 
the United States Code is amended by adding at the end thereof the following 
new section: 

“$ 1258. Limitation on appellate jurisdiction of the Supreme Court. 

“Notwithstanding the provisions of sections 1253, 1254, and 1257 of this 
chapter, the Supreme Court shall have no jurisdiction to review, either by ap- 
peal, writ of certiorari, or otherwise, any case where there is drawn into ques- 
tion the validity of— 

“(1) any function or practice of, or the jurisdiction of, any committee or 
subcommittee of the United States Congress, or any action or proceeding 
against a witness charged with contempt of Congress; 

“(2) any action. function, or practice of, or the jurisdiction of, any offi- 
cer or agency of the executive branch of the Federal Government in the 
administration of any program established pursuant to an Act of Congress 
or otherwise for the elimination from service as employees in the executive 
branch of individuals whose retention may impair the security of the 
United States Government; 

“(3) any statute or executive regulation of any State the general pur- 
pose of which is to control subversive activities within such State; 
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“(4) any rule, bylaw, or regulation adopted by a school board, board 
of education, board of trustees, or similar body, concerning subversive 
activities in its teaching body; and 

“(5) any law, rule, or regulation of any State, or of any board of bar 
examiners, or similar body, or of any action or proceeding taken pursuant 
to any such law, rule, or regulation pertaining to the admission of persons 
to the practice of law within such State.” 

(b) The analysis of such chapter is amended by adding at the end thereof 
the following new item: 


“1258. Limitation on the appellate jurisdiction of the Supreme Court.” 


Senator Jenner. As the committee knows, I discussed this bill and 
the reasons back of it at considerable length in a speech on the floor 
of the Senate. I should like to ask that the text of that speech be 
included in this hearing record. May it go in, Mr. Chairman ? 

The Cuarrman. Anything you want will be put in the record. 

(The text of the speech follows :) 


Just about a year ago—in June 1956—a member of the United States Senate 
declared, in a speech on the Senate floor, that “if the Supreme Court had another 
3 or 4 months to hand down decisions which help the Communist Party, our 
Government and our institutions might well be at the mercy of the Communist! 
conspiracy by the end of the summer.” 

Decisions which the Supreme Court have handed down since that time have 
gone infinitely in undermining efforts of the people’s representatives at both 
the national and State levels to meet and master the Communist plot against 
the security and freedom of this Nation. 

No conceivable combination of votes in the Congress could have done as much 
damage to our legislative barriers against communism and subversion as the 
Supreme Court of the United States has done by its recent opinions. 

The Supreme Court has dealt a succession of blows at key points of the legis- 
lative structure erected by the Congress for the protection of the internal secu- 
rity of the United States against the world Communist conspiracy. 

Time after time, Congress has acted to shore up these legislative bulwarks; 
and time after time, the Supreme Court has knocked the props out from under 
the structure which Congress has built. 

There was a time when the Supreme Court conceived its function to be the 
interpretation of the law. For some time now, the Supreme Court has been 
making law—substituting its judgment for the judgment of the legislative 
branch. 

There was a time when a Justice of the Supreme Court might dissent in a case 
of first impression, but could be relied upon to decide the next case involving 
similar points in accordance with the prior decision of the Court, notwithstand- 
ing his own prior dissent. This was because Justices of the Supreme Court 
respected the Court and respected the principle of stare decisis. Nowadays 
individual members of the Supreme Court are constantly busy defending their 
own positions, and a Justice who files a minority opinion on a particular point 
can usually be expected to stick to that opinion whenever the point is raised, 
thus keeping the Court constantly split. 

By a process of attrition and accession, the extreme liberal wing of the Court 
has become a majority; and we witness today the spectacle of a Court con- 
stantly changing the law, and even changing the meaning of the Constitution, 
in an apparent determination to make the law of the land what the Court thinks 
it should be. 

Laymen and lawyers, the legislative branch and the executive branch of Goy- 
ernment, have come to recognize the predilection of the Supreme Court for 
making new law. Even the lower courts have come to expect it, with the result 
that it has become commonplace for decisions to be held up in lower courts wait- 
ing for the Supreme Court to make some new law that will apply to the case. 

A particular flagrant example is the case of Albert Blumberg, convicted in 
March 1956 of violation of the Smith Act, but not yet sentenced, and now likely 
to be turned loose through application of the new doctrine enunciated by the 
Supreme Court in the Jencks case. 

A jury convicted Blumberg in March of 1956; and in May of 1956 Judge Kraft, 
in Philadelphia, heard argument on a defense motion to set aside the verdict and 
for an acquittal. Judge Kraft never acted on that motion, and is free now to 
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apply the Supreme Court’s decision in the Jencks case to the facts and issues 
of the Blumberg trial held a year ago last March. 

The Jencks case, as you know, is one of a group of very recent decisions which 
have gone even farther and faster than the Court ever has gone before in the 
direction of the left. 

There can be no doubt that the total effect of these decisions of the Supreme 
Court has been to weaken the Government’s efforts against Communists and 
subversives. 

By some of these decisions, antisubversive laws and regulations have been 
rendered ineffective. States have been denied the right to fight subversion, and 
have been denied the right to bar Communists from practicing law. Violators 
of Federal antisubversive laws have been turned loose on flimsy technicalities. 
Confidential files of the FBI and of other investigative and law-enforcement 
agencies have been opened up to fishing expeditions by defendants and their 
counsel. The Court has challenged the authority of Congress to decide upon 
the scope of its own investigations and the right of a congressional committee to 
make up its own mind about what questions to ask its witnesses. 

Many pending cases may be affected, and an undetermined number of cases 
already settled may be reopened, as a result of recent decisions of the Supreme 
Court, regardless of what Congress may find it possible to do toward curing the 
situation, because while Congress cannot make a new law that will affect a case 
already tried, the Supreme Court can, and does. The Supreme Court can change 
overnight a rule of law 100 years old, and can make the new rule apply to all 
2ases underway, and provide a basis for reopening cases already tried which 
involved the point covered by the new rule. 

There is no way for Congress to invalidate or repeal a decision of the Supreme 
Court of the United States, even when that decision is legislative and policy- 
making in nature. Congress can in some cases strike down judge-made law by 
enacting new law, or by correcting the Court’s error, respecting the intent of 
Congress, by a new declaration of intent. This power of the Congress should 
be exercised to the maximum of course; but it will not fully meet the situation. 
The Court has become for all practical purposes a legislative arm of the Govern- 
ment, and many of its feats are subject to no review. 

Let’s look at some of the Supreme Court’s recent decisions which had particular 
impact of a legislative nature. 

During the closing weeks of its 1956 session the Court decided the case of 
Nelson v. Pennsylvania, and in that decision threw a roadblock against the efforts 
of the people to check the spread of Communist power through their State gov- 
ernments. The Court told the sovereign States that even though they themselves 
might be in danger of being overthrown by the Communist conspiracy, they 
might not act, because, said the Court, Congress had “pre-empted” the field. 
Attorneys general from several of the States last year came to Washington to 
testify how the Supreme Court’s decision in the Nelson case had completely 
frustrated their previously effective efforts against the Communist conspiracy 
within their States. We had the attorney general from the State of Massachu- 
setts testify that as a result of this decision 15 Communists against whom action 
had been taken had to be let loose to go ahead with their subversive activity. 
The situation outlined by the testimony of these several attorneys general of 
sovereign States was so threatening that the senior Senator from New Hampshire 
was moved to observe that if the Communist threat should become more serious 
in his State, the people would have to take the law into their own hands. 

On April 9, 1956, 1 week later, we had to recoil in our deliberations when 
the Supreme Court, in the slochower case, drew the circle even tighter and 
held that municipal authorities could not take action to get rid of Communist 
professors, who defied a legally constituted body when they had an obligation 
to speak, and by such flagrant misconduct scandalized the mothers and fathers 
who entrusted their children to the care of the city. New York City had to 
reinstate some of these teachers with back pay, and Professor Slochower himself 
drew an indemnity of $40,000 because of the consequences of this highly arbitrary 
and erroneous decision of the Supreme Court. One has only to read the brief 
filed with the Supreme Court by New York City in its quest for reargument to 
realize the recklessness of the Supreme Court’s decision in that case. In its 
decision the Court put forth a conclusion to support its findings which con- 
clusion New York City convincingly shows was not supported by the record. 
Not only was it not supported by the record, but the corporation counsel of the 
city of New York irrefutably showed that the very opposite conclusion was 
the fact. But the Supreme Court was unmoved. 
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Then on April 30th of 1956, having demolished the legislative power of the 
States in the field of subversion by its decision in the Nelson case, and having 
crippled the power of the municipalities to rid themselves of subversive em- 
ployees by its decision in the Slochower case, the Supreme Court completed the 
circle by dealing a devastating blow to the efforts of the executive branch of 
the Federal Government in this field in the case of the Communist Party v. 
The Subversive Activities Control Board. Let us, for a minute, analyze the sig- 
nificance of that situation. Six years earlier, after years of serious analysis 
and study, Congress had codified existing legislation bearing on subversion and 
passed the Internal Security Act of 1950 by an overwhelming majority which 
reflected the will of the people of the United States. One of the most elementary 
aspects of that act was that-if organizations are shown by the evidence to be 
subversive, they must register and come under the sanctions of the law. Shortly 
after the enactment of the Internal Security Act the Communist Party refused 
to register. The Communist Party is the very prototype of existing subversive 
organizations in the United States, and it should be obvious to the most un- 
sophisticated and to the most unobserving that the Communist Party is in fact 
a subversive organization. In hearings before the Subversive Activities Control 
Board, which took years, the Justice Department put into the record tons of 
evidence to legally prove this patent conclusion. Then the Supreme Court ruled 
that, because the Communists charged that testimony of three of the hundreds 
of sources of evidence were tainted, the case must go back for reassessment. 

What a spectacle we must appear to the world. Every peasant in China, 
every worker in Singapore, every farmer in Europe knows that the Communist 

*arty seeks to overthrow not only the United States Government but every 
remaining free government of the world. The executive branch of our own 
Government has spent 6 years proving these very obvious conclusions, and then 
the Supreme Court tells them they have to send it back to the starting place on 
a purely procedural point, but with perhaps 2 years or more of further delay 
involved. What a travesty. What must this do to our prestige abroad? This 
presents us before the bar of world opinion as a Nation of credulous fools, 
living in a dream-world of unreality. Obviously, observers in other countries 
must think, these Americans are people who can be putty in the hands of the 
Communists. 

Well, those decisions of the Supreme Court were a year ago. This year the 
Court made a lot more law. 

I have been talking about what the Court did last year in the field of com- 
munism and subversion. Before we look at the Court’s major decision in that 
field this year, let’s consider for a moment the Court’s decision this spring 
changing the established law of wills and trusteeships. Here is a description 
of the will of Stephen Girard, as contained in the opinion of Judge Lefever of 
the Philadelphia Orphans Court. 

“The will of Stephen Girard has become a legend in Pennsylvania and in the 
United States. The number of times Girard’s will and Girard College are re- 
ferred to in the books is legion. The will is mentioned in every leading treatise 
on trusts. Girard’s will and the basic decision sustaining it are cited as illus- 
trative of the doctrine of charitable trusts in America. The principle therein 
established, that a testator may dispose of his private property for the benefit 
of any class he may select, is firmly imbedded in the laws of this country.” 

Girard died in 1831. He left most of his estate to a perpetual trust, which 
was directed to set up and maintain a school for poor, white, orphan boys between 
the ages of 6 and 10. The “mayor, aldermen, and city of Philadelphia” were 
named as trustees. Since 1870, the will have been administered by the board of 
directors of city trusts. The orphans’ institution created by the will “was never 
administered by the city in its governmental or sovereign capacity. It was 
administered originally by the mayor, aldermen and councils, and subsequently 
by an independent agency created by the legislature solely in the capacity of a 
fiduciary or trustee, governed, bound, and limited by the directions and provisions 
of Girard’s will.” 

The will contained a protective clause, asserting that most of the estate would 
be forfeited to the United States, if its moneys were used by the city of Phila- 
delphia and the Commonwealth of Pennsylvania in any other way than Girard has 
specified. Recently, an attempt was made to require the orphange to accept 
Negroes. The Pennsylvania courts held that this was impossible, since Girard 
had expressly stated that his money was to be used only for poor white orphan 
boys. Attorneys for the Negros asked the United States Supreme Court for a writ 
of certiorari. Attorneys for the trust opposed the writ. 
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There was no argument whatever on the merits of this case. Nevertheless, 
the Court took jurisdiction on the merits and in a five and half line per curiam 
opinion reversed the decision of the Pennsylvania Supreme Court. 

Attorneys for the trust filed a learned and lengthy brief asking for reconsider- 
ation and an opportunity to be heard on the merits. Here are some passages 
for that brief. 

“Appellee has in effect been silenced before it could utter a word or submit an 
argument in defense of the conclusion reached by the judges of the supreme 
court of Pennsylvania and of one of the Commonwealth’s finest lower courts. 

“The State courts decided the matter only after all sides of the question had 
been presented in full. This Court has reversed the judgment of the highest 
court of Pennsylvania, without permitting it to be defended, on issues which, it is 
submitted, are of the utmost significance. Appellee cannot find a single precedent 
for such a result. 

“Appellee believes that in the history of this Court it is the first party to have 
had its case reversed without a hearing on the basis of a new approach to 
fundamental constitutional law. 

“If it is a denial of equal protection of the laws for a trustee to refuse to make 
available to a Negro the property in trust for whites, it is just as much a denial of 
equal protection of the laws for the same trustee to refuse to make available to a 
Methodist property in trust for Catholics. If 2 Negro boys have standing to 
sue in order to claim the facilities of a trust for white boys, then 2 Methodist boys 
have standing to sue to claim the facilities of a trust for Catholic boys, or 2 
gentiles have standing to recover the proceeds of a trust for Jews.” 

In the face of all this, the Supreme Court of the United States curtly refused the 
appellees’ plea to be heard. The decision stands. As I have indicated, it may 
cause the trustees to turn Girard’s money over to the United States and hence 
destroy this century old orphanage. Trustees of similar institutions throughout 
the country are in a state of apprehension as a result of this decision. 

Why did the members of the United States Supreme Court refuse even a hear- 
ing in this all-important matter? Were they afraid of the facts it might develop? 
Did they know in their own hearts that they could not defend their own original 
decision, in the face of argument by competent attorneys? 

Let us now consider what the Court has done to make things easier for the 
criminal. Last year, in the United States, there was a major crime committed 
every 12.3 seconds. Every 4.1 minutes there was a murder, a manslaughter, a 
rape, or an assault to kill. Every 26 minutes there was a rape. 

J. Edgar Hoover, Director of the Federal Bureau of Investigation, has stated 
that there were an estimated 2,563,150 major crimes committed in 1956, which 
is an increase of 300,700 over 1955. According to Mr. Hoover, last year was 
the first year in our history in which crimes climbed over the 214 million 
mark. Since 1950, crimes have increased almost four times as fast as the 
population. 

One of the men who contributed to this sickening total is a resident of the 
District of Columbia, named Andrew R. Mallory. On April 7, 1954, he raped 
a defenseless woman who was trying to do the family washing in the cellar 
of her apartment house. Mallory was convicted. His conviction was upheld 
in the court of appeals. 

The conviction was reversed and remanded by the United States Supreme 
Court, in an unanimous opinion written by Mr. Justice Frankfurter, which 
referred tenderly to this rapist as a “19-year-old lad.” The Court did not find 
Mallory innocent. It did not suggest there was any doubt about his guilt. 
The Court simply made a new rule, an arbitrary and technical rule, denying 
police the right to question a suspect before arraignment; and because the police 
had questioned Mallory—incidentally, they got a confession from him—the 
Supreme Court ordered him granted a new trial. Remember, there was no 
question of “third degree” here. Nobody even so much as charged the police 
with getting rough with this self-confessed rapist. The Court was not, in fact, 
protecting Mallory’s rights; it was demonstrating its power to discipline the 
police for what the Court appeared to feel was not sufficiently technical com- 
pliance with the spirit of the new rules the Court had made earlier in the 
McNabb case. 

So, Mallory walked out of a jail a free man, who may commit yet another 
rape in yet another cellar if it suits his fancy. The Court had ordered a new 
trial, but the Court must have known, as United States Attorney Gasch pointed 
out in dismissing the case, that the wording of the Supreme Court’s opinion 
made it practically impossible to prepare the case for retrial with any reason- 
able hope of conviction. 
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The freeing of Mallory was not the only result of the Court’s action. The 
Washington Evening Star quoted Assistant Attorney General Warren Olney, 
Chief of the Justice Department’s Criminal Division, as having stated that the 
Mallory decision “clearly demonstrates that a great many very serious crimes 
will go unpunished * * * not because the truth cannot be ascertained, but be- 
cause of the procedures that have to be followed to develop the facts.” Accord- 
ing to the Star, “Mr. Olney said the Court is supposed to have its judgment rest 
on the best truth it can get ‘but the Court will not listen to the truth for reasons 
that having nothing to do with the guilt or innocence of the defendant.’ ”’ 

Mr. President, let me read those words again. The Supreme Court of the 
United States, the top of the whole Federal judicial structure, a coordinate part 
of our three-part constitutional government, “will not listen to the truth.” 

I continue to quote the Evening Star: “ ‘This opinion,’ (Mr. Olney) said, ‘says 
in so many words that police can’t question a suspect after his arrest. The 
place where the impact of this decision will be greatest is in the gangster 
crimes. It is the real hardened professional criminals who will take advantage 
of this. The housewife who shoots her husband usually confesses to the first 
person who comes along. This decision won't affect her. 

“But when dealing with criminal groups, police will be unable to question 
the hirelings who are caught first about the higher-ups they want to reach.’ ” 

That is what the head of the Justice Department’s Criminal Division said, 
according to the Star. And the same newspaper continued: 

“A proponent of the decision analyzed it this way: 

“*Police can question people if they want to be questioned as long as they 
are free agents. A suspect can be brought to headquarters and questioned as 
long as he is free to walk out at any time. But as soon as he is under arrest, 
it is “unreasonable delay” in arraigning him if police use any time to make a 
ease against him.’ ” 

Note that this analysis of the decision is given by someone described as “a 
proponent.” What does it mean? 

It means that a suspect cannot be questioned before his arrest unless he agrees, 
and if he is arrested he cannot be questioned afterward. 

I continue to quote the Star: “Chief Murray cited the rape murder of an 
8-year-old northeast girl where 30 detectives have been at work rounding up 
possible suspects. Over 1,000 people have been questioned in the crime. 

“*What good will it do to bring in a good suspect, question him and get 
a confession if this decision stands? he asked. “This decision says he must be 
arraigned immediately and not questioned after we arrest him.’ ” 

How many more 8-year-old girls will be raped in 1957 because the United 
States Supreme Court was so zealous a protector of Andrew Mallory’s rights 
as an individual? How much faster will the crime rate in the whole United 
States increase this year, because “the Court will not listen to the truth?” 

That is what attorneys for the Girard trust were also saying, was it not, that 
the Court “would not listen to the truth?” 

Now let’s get back to the matter of the Court’s decisions this year in Commu- 
nist cases. Let’s see what the so-called Warren Court has done to confuse, 
disarm and paralyze the people in their fight to defend themselves against the 
world Communist conspiracy. 

Let’s look at the decision in the Jencks case. Clinton Jencks was a Commu- 
nist official of the Communist-dominated mine, mill, and smelter workers, who 
was convicted of falsely swearing on a Taft-Hartley affidavit that he was not 
a member of the party. For years, top Communist attorneys strained every 
nerve on his behalf, under the leadership of Nathan Witt, who had himself 
been a key figure of the Red underground in America’s Government. One of 
the witnesses against Jencks was Harvey Matusow, who had sworn he knew 
Jencks as a Communist. When Matusow made his famous “recantation,” in 
which he called himself a liar for having testified that certain Communists were 
Communists, the Subcommittee on Internal Security made a thorough investiga- 
tion of the whole matter. We learned that the so-called recantation had actually 
been cooked up by Red Attorneys Witt and John T. MeTernan before Matusow 
knew about it himself. We learned that Matusow, in a private, tape-recorded 
conversation with his Communist publisher, Albert Kahn, had said this about 
Jencks: * * * it made him no less a Communist because he put a piece 
of paper down and said I’m no longer a member. As far as I was concerned, 
Jencks was still under Communist Party discipline.” Nevertheless, a month 
later Matusow made his affidavit of recantation. 
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Jencks’ conviction was affirmed by the Fifth Circuit Court of Appeals. In 
his trial, it had been shown that some of the witnesses against him were 
Government undercover men, who reported to the FBI on Communist activities. 
Counsel for Jencks asked that the FBI be requested to produce confidential 
reports of these agents so the Court could examine them to see if they might 
be useful to the defense in cross-examining the witnesses. The trial judge 
denied this request and the court of appeals upheld the judge. But the Supreme 
Court went even further than Jencks’ attorneys themselves had gone in their 
request. The Court, through Justice Brennan, said in effect Jencks could paw 
through the FBI files to his own satisfaction, without any interference from 
a judge. Here are Judge Brennan's words: 

“Tha practice of producing Government documents to the trial judge for 
his determination of relevancy and materiality without hearing the accused, 
is disapproved. Relevancy and materiality for the purposes of production and 
inspection, with a view to use on cross-examination, are established when 
the reports are shown to relate to the testimony.” 

Mr. President, what else is the Court saying there, if it is not saying this: 

“We can trust Communists. We can trust criminals. But we cannot trust 
the trial judges of our own Federal bench?” 

Every Senator knows the dismay this ruling caused to the whole investigating 
and prosecuting apparatus of the Federal Government. Every Senator knows 
that the Attorney General had to come before us immediately, asking for legis- 
lation to keep traitorous and criminal hands out of FBI files. Incidentally, that 
legislation is held up today because the ADA lobby is trying to get it amended 
so that instead of protecting the FBI files, it will become legislative authority 
for opening them up to any defendant. 

Now, let us consider the case of the 14 California Communists, otherwise 
known as Yates et al. v. U. 8. 

Oleta Yates, William Schneiderman, Al Richmond, Philip Connelly, and the 
rest of the 14 are leaders of the California Communist Party. They were con- 
victed of violating the Smith Antisedition Act by conspiring “(1) to advocate 
and teach the duty and necessity of overthrowing the Government of the United 
States by force and violence, and (2) to organize, as the Communist Party of 
the United States, a society of persons who so advocate and teach, all with the 
intent of causing the overthrow of the Government by force and violence as 
speedily as circumstances would permit.” 

The Court majority, through Justice Harlan, substituted itself for the jury 
and ordered 5 of the defendants acquitted on the facts; and decreed new trials 
for the 9 others. Justices Black and Douglas said they should all go free. Here 
is what the defendants themselves said about the decision, as reported by the 
Daily Worker for June 18, 1957: 

“This decision is the beginning of the end of the Smith Act.” 

Good Americans agree with this conclusion. For Justice Harlan’s opinion 
did two things. It accepted the Communist theory of a statute of limitations, 
which I will explain in a moment. And it accepted the Communist theory of 
“abstract violence,’ which might well have been proclaimed by Lewis Carroll, 
or his Red Queen. 

The Communists said that “organize” means “to establish, found or bring 
into existence.” They said that their party was organized in 1945, the de- 
fendants were not indicted until 1951, and the 3-year statute of limitations had 
therefore run. The Government charged that organize meant “the recruiting 
of new members, forming of new units, regrouping or expansion of existing 
clubs, classes” ete. Justice Harlan, with a majority of the Court, held that the 
Communist version was correct. 

Of course, the “organizing” clause of the Smith Act is destroyed by this 
finding. 

Now, how about the new doctrine of “abstract” violence? The Harlan opinion 
suffocates the reader here, with layer upon layer of soft, cobwebby words. When 
the layers are brushed aside, this appears to be the meaning of the Court. 

It is perfectly legal to advocate and teach and conspire with others for the 
overthrow of the Government of the United States by force and violence, so long 
as none of you does a violent act and the future date of the revolution is not 
fixed and thus remains “indefinite.” And it is all right to seek to incite others 
to specific violence against the Government, as long as you don’t succeed in 
getting them to do anything violent. In other words, only successful revolu- 
tionists can be punished. 
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Justice Clark, in his dissent from the Jencks decision, made this comment: 

“T agree with the court of appeals, the district court, and the jury that the 
evidence showed guilt beyond a reasonable doubt * * *. In any event, this 
Court should not acquit anyone here. In its long history, I find no case in which 
an acquittal has been ordered by this Court solely on the facts. It is somewhat 
late to start in now usurping the functions of the jury.” 

In the Watkins case, the Court struck a devastating blow at the power of 
Congress to inform itself. 

Mr. President, in 1933 the Federal Government employed about half a million 
persons. The annual budget totaled about $4 billion. And there were 96 
Senators who were Members of this body. 

In 1957, the Federal Government employs about 2% million persons. The 
annual budget totals about 70 billion. But there are still only 96 Senators. 

The Federal Establishment has engulfed the Congress, to the mortal danger 
of our Government’s constitutional balance. Congress, today, appropriates only 
about 1 percent of total appropriations for its own purposes. The other 99 
percent goes elsewhere. 

It is physically impossible today for Members of Congress to keep currently 
informed about the other branches of Government. To preserve the constitu- 
tional balance, to turn back the tide of engulfment, Congress has resorted more 
and more to the use of investigating committees, staffed by professional per- 
sonnel. Investigating committees also are used more and more to study facts 
as a basis for legislative activity. 

But in the Watkins case, the Supreme Court has dealt this committee function 
a body blow by making it possible for reluctant witnesses to stop an investigation 
in its tracks. 

Watkins appeared as a witness before the House Committee on Un-American 
Activities. The committee was investigating Communist infiltration in labor 
unions. Two persons had stated under oath that Watkins, a labor union official, 
had helped to recruit them into the Communist Party. 

Watkins denied that he had ever been “a card-carrying member of the Com- 
munist Party.” He acknowledged, however, that he “freely cooperated” with 
the party. He identified some persons as Communists. But he refused to give 
identifications, either positive or negative, regarding certain others. He did 
not plead the fifth amendment as a basis for this refusal. He simply challenged 
the committee’s jurisdiction, saying: “I refuse to answer certain questions that 
I believe are outside the proper scope of your activity.” As a result of this 
refusal he was found guilty of contempt of Congress. The full bench of the court 
of appeals affirmed the conviction. The Supreme Court set it aside, in an opinion 
written by the Chief Justice. 

The Chief Justice in his opinion attempted to justify the new judge-made law 
enunciated there with an important misstatement of fact. Purporting to give 
a review of the congressional investigating function, he said: “In the decade 
following World War II, there appeared a new kind of congressional inquiry 
unknown in prior periods of American history. Principally this was the result 
of the various investigations into the threat of subversion of the United States 
Government, but other subjects of congressional interest also contributed to the 
changed scene. This new phase of legislative inquiry involves a broad-scale 
intrusion into the lives and affairs of private citizens.” 

This is a false statement. The entire Franklin Roosevelt era was awash 
with investigations constituting intrusion into the lives and affairs of private 
citizens. 

There was an investigation in which bankers and businessmen were required 
to tell how much they had paid in personal income taxes, in the course of which, 
a circus midget was bounced onto the lap of the late J. P. Morgan. 

There was an investigation which made the most searching personal inquiries 
into American industries, under the pretext that it was examining the munitions 
traffic. The counsel in this instance was a young man named Alger Hiss, who 
nosed his way among America’s industrial secrets as an agent for the Soviet 
underground. 

There was a ruthlessly brutal investigation by the LaFollette Civil Liberties 
Committee, which made a mockery of justice in its effort to discredit American 
employers as a class. Counsel for this body was John Abt, who with Hiss, Lee 
Pressman, Nathan Witt, and others, had helped establish the original Commu- 
nist underground in our Government. Senator LaFollette himself disowned this 
committee staff because it was under Communist domination. 
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There was an investigation whose chairman “ordered the Postal Telegraph 
and Western Union companies to comb their files for all wires which smacked of 
high-pressure lobbying methods and * * * subpenaed the complete telegraphic 
correspondence of more than 1,000 specified persons and groups.” The “bag” 
for this broad-scale intrusion into the lives and affairs of private citizens totaled 
5 million telegrams. The man who seized them was a Senator named Hugo L. 
Black. A few weeks ago, as a Supreme Court Justice, he joined Chief Justice 
Warren in deploring the tendency of committees to intrude into private matters 
by having the effrontery to ask Americans if they were part of a treasonous 
conspiracy. 

Mr. President, the Chief Justice’s opinion in the Watkins case makes it 
clear that Mr. Warren does not even know the history of the House Committee 
on Un-American Activities. This committee did not come into existence after 
World War II. It was founded in 1938 to dig out the Reds who were crawling 
into the wood all over Washington. And it was preceded by other Senate and 
House committees, which began investigating Red subversion only a year or two 
after the 1917 Bolshevik Revolution. 

Worse than its misstatement of facts is the holding in the Watkins decision 
that a committee must explain the pertinency of a question to the understanding 
of a witness before he may be required to answer it. The effect of this was 
immediate. At the very next hearing of our Subcommittee on Internal Security, 
witnesses used the Watkins decision as a blueprint of how to avoid answering 
legitimate questions. They made it clear that hereafter, unless Congress can 
find a way to reassert its independence, any witness, anytime, can switch any 
investigation onto a siding by telling his interrogator, as Watkins did, that 
the question is not “relevant,” or by the simple device of playing dumb and 
claiming not to understand why a question is pertinent. 

This severely cripples, if it does not wholly smash, the congressional power 
to investigate. By doing so, it multiplies the danger of constitutional imbalance 
which I have already discussed. 

On one of the last Red Mondays of the current term, the Court laid more 
bricks on the evil foundations it had laid in the Watkins case, setting aside 
the contempt of Congress convictions of Harry Sacher, Abram Flaxer, Lloyd 
Barenblatt, and four Ohioans who had been found guilty of contempt of the 
Ohio Un-American Activities Commission. It also set aside an Ohio Supreme 
Court order against Anna Morgan, who refused to answer 37 questions about 
her Communist activities, which the Ohio commission had asked her. At the 
same time the Court laid more bricks on the evil foundations it had laid in the 
Yates case by setting aside the convictions of six Detroit Communists for viola- 
tion of the Smith Act. 

Use of the Watkins decision as a basis for reversing the contempt conviction 
of Harry Sacher has some interesting angles. 

Having freed and protected a Communist who insulted a committee of the 
House, the Court used that action as precedent for doing the same for a man who 
insulted a committee of the Senate. Harry Sacher was the instrument for 
its purpose. 

Sacher was chief of that notorious group of Communist hecklers-at-the-bar 
who spent so many months trying to break the spirit of Judge Medina and thus 
create a mistrial in the Smith Act prosecution of 11 top Communist leaders. 
The Supreme Court’s action in setting aside his conviction for contempt of the 
Senate Subcommittee on Internal Security amounts to an insult to the Senate, 
for reasons which I will explain. 

Sacher’s contempt was calculated, cold blooded, and delivered with a maximum 
of Marxist insolence. Let me read some passages from the subcommittee record: 

“Mr. Sourwine. Mr. Chairman, among the measures under consideration by 
this committee is proposed legislation for the purpose of fixing additional stand- 
ards with respect to the practice of law in the Federal courts. Among the 
suggestions for inclusion in such legislation is one which would prohibit members 
of the Communist Party from practicing in Federal courts. It is germane 
to the consideration of such legislation to inquire into the circumstances involv- 
ing the practice of law in Federal court by persons who are Communists and 
by persons who are defending Communists. I believe that the inquiries made 
here and other inquiries which have been made and which will be made in this 
Matusow case have bearing upon the legislative problem now pending before 
the committee. 

“Mr. SacHer. I would like to be heard, Mr. Chairman, if I may. 
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“Senator McCiLetian. The Chair thinks that you should lay a foundation for 
that first by asking the witness if he is a member of the Communist Party, if 
he has ever been, and so forth. 

“Mr. SouRWINE. Are you, Mr. Sacher, a member of the Communist Party, USA? 

“Mr. Sacuer. Mr. Chairman, I have been called here because of my representa- 
tion of the defendants in United States against Flynn on a motion for a new 
trial on the ground that Harvey Matusow committed perjury in their trial. 
I have answered and am prepared to answer all questions concerning my par- 
ticipation in that case. I refuse—I refuse categorically, Mr. Chairman, to 
discuss my beliefs—religious, political, economic, or social. I do not do so on 
the ground of the fifth amendment. I do so because it is inconsistent with the 
dignity of any man to be compelled to disclose his political, religious, economic, 
social, or any other views. And I respectfully submit that an inquiry to me 
concerning this matter is not pertinent to anything with which this committee 
is concerned, and is not relevant to any inquiry that may properly be made 
of me. And I therefore decline on the ground that I cannot with any regard 
for my own self-respect, do otherwise, Mr. Chairman. 

“Senator McCLeLian. Well, the Chair does not think that it is beneath the 
dignity of a good citizen of the United States to answer a question as to whether 
he is a member of an organization that seeks the overthrow of this Government 
by force and violence, and therefore the Chair propounds to you now the ques- 
tion: Are you now a member of the Communist Party of the United States? 

“Mr. Sacuer. Mr. Chairman, medieval inquisitors also thought there was no 
impropriety in asking those whom they regarded as heretics to answer the 
question. 

“Senator McCLetian. The Chair does not care for a lecture. The Chair 
asked you a question. 

“Mr. Sacuer. And I decline to answer that question, Mr. Chairman. 

“Senator McCLeLian. The Chair orders you to answer the question. 

“Mr. SacHer. I decline to answer that question on the grounds I have already 
stated. 

“Senator McCLetLan. The Chair asks you another question: Have you ever 
been a member of the Communist Party of the United States? 

“Mr. Sacuer. I respectfully submit, Mr. Chairman, that my conscience dictates 
to me that I shall not, under your compulsion or anybody else’s compulsion, make 
any disclosure of any of my beliefs—political, religious, economic, or social—past 
or present, and I decline to answer your question.” 

The record is utterly unequivocal. Sacher was asked certain questions. He 
was told the legislative purpose of the questions. He was ordered to answer 
them. He refused to do so, without invoking any constitutional protection 
whatsoever. 

And the Supreme Court of the United States reached down and gave him a 
pat on the back, by a per curiam decision which did not refer to a word of the 
record I have just read. 

Now we come to the matter of Raphael Konigsberg v. The State Bar of Cali- 
fornia and the Committee of Bar Eraminers of the State Bar. 

Konigsberg was for years a Communist hack of the shabbiest type. 

The 1949 report of the California Committee on Un-American Activities listed 
him among “notorious Stalinists who have consistently followed the twists 
and turns of the Stalinist line.” It said he was one of those with a long record 
of duplicity and betrayal of the interests of labor, minority and liberal groups, 
whom they attempt to speak for with typical Stalinist effrontery. ‘Particu- 
larly callous,” according to the report, “was their betrayal of Jewish victims 
of Nazi persecution during the Hitler-Stalin pact” (p. 477). 

In 1955, Konigsberg appeared before the House Committee on Un-American 
Activities. 

Here are some samples of his testimony: 

“Mr. Konicsserc. I want to say I have no intention of giving you any infor- 
mation in the area in which you proclaim you are investigating.” 

And, 

“Mr. Koniesserc. Mr. Chairman, any question you ask is either relevant or 
irrelevant. If it is irrelevant, then under the Supreme Court decision a citizen 
is not required to answer and if it is relevant it would be incriminating.” 

During the hearings, documentary proof was put into the record to show that 
Konigsberg was a salaried employee of a Communist camp for children. 

Despite his unspeakable record, Konigsberg had the gall to apply for admission 
to the California bar. He appeared before the committee of bar examiners, 
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which was required to make an affirmative finding that he was a person of good 
moral character before it would recommend his admission. Here are some 
excerpts from the testimony of his first hearing. 

“Q. Mr. Konigsberg, are you a Communist? 

“A. Mr. Chairman, I would be very glad to answer that question. 

“(). If you will answer the question, I would be very happy to have it. 

“A. I would be very glad to answer it if the circumstances were different. 
That is when I am faced with a question of this kind or when anyone else is 
faced with a question of this kind today what he is faced with is the fact that 
various nameless accusers or informers, or call them what you will, whom 
he has never had a chance to confront and cross-examine, he is put in a position 
of answering these statements or accusations or suspicions, and without any 
of the protections that ordinarily exist in such a situation, and I don’t think 
that I can place myself in that position of having to answer something out in 
the void, some statement. I know these statements have been made obviously. 
I am not pretending to be shocked or naive about this. I can say very definitely 
I did not, I don’t, I never would advocate the overthrow of the Government by 
force or violence clearly and unequivocably, but to answer a specific question 
of that kind, whether I am a member of this party, that party or the Communist 
Party, that puts me in the position, whatever the truth is, whether I was or 
wasn’t you would get a dozen informers who would say the opposite, and as 
indicated by an editorial just 2 or 3 days ago in the Daily News questioning 
seriously why the word of these informers, these turncoats is accepted unques- 
tionably as against the word of other responsible citizens. Therefore, Mr. Pres- 
ton, I do not think that under these circumstances, first, yes, I understand that 
under the law as it is today you may ask me specifically do I advocate the over- 
throw of the Government by force or violence. I answer specifically I do not, I 
never did or never will. When you get into the other question of specific views in a 
political party, is seems to me only the fact, the right of political opinion is 
protected under the first amendment and is binding on the States. Certainly 
attorneys ought to be in the leadership of those who defend the right of 
diverse political views. I think the first amendment is important. * * * I 
answer again on the specific question of force and violence, I did not, I don’t 
and never would advocate the overthrow of the Government by force or violence. 

“Q. When answering it you don’t intend to give us a specific, categorical re- 
sponsive answer? 

“A. As I said I would be very happy to if we met out in the hall. I would 
be glad to answer you, but you see under these circumstances, that is, I am 
speaking now under oath and I am speaking for the record, I am speaking 
against, in a sense, whatever evidence that may be in the files—I shouldn’t 
dignify it by calling it evidence; I should say whatever statements may be 
there from various informers. I have told you about my record both in the 
Army and in the community. I have been active politically, I admit it. I am 
proud of it. I would be happy to discuss it. This is the record that I think 
should be the basis for judgment, not the record of some hysterical characters 
that appeared before the Tenny committee or any such group. 

“Q. I am not asking anyone else. I am trying to ask you because you are the 
one who is seeking admission, the privilege of practicing law in this State. That 
is the reason I am asking you the question. I made the question very broad, 
and what I would like you to tell us, if you will answer the question; now of 
course as you well know and you have told me in your answer up to this point, 
you don’t have to answer the question, of course, you don’t have to answer the 
question, but we feel that on a matter of this kind, this kind of information, we 
have a job to inquire about your character. The statute says character, it 
doesn’t say reputation. The only way I can find out and aid this committee in 
finding out about your character is to ask you these questions, not what some- 
one else thinks about you, your reputation. That is the reason I have asked the 
question. Could you give us a categorical answer? 

“A. I can only give you the answer I have given you, and I would be very 
happy to answer that under other circumstances. 


* * * * * * * 


“Q. Mr. Konigsberg, I assume that you know that your name has been listed 
in the public press by witnesses before the congressional Un-American Activities 
Comunittee. 

“A. Yes. 

“Q. And have been identified by persons who said that you were a member of 
the Communist Party at the same time they were. 
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“A. I saw that report. That is the sort of thing I was referring to a moment 
ago when I referred to the various accusations.” 

After this typical display of Communist evasion, a former party member 
named Mrs. Bennett took the stand in Konigsberg’s presence and testified that he 
had attended meetings of the party unit to which she belonged. The bar com- 
mittee then had a clear obligation to test the veracity of both Mrs. Bennett and 
Konigsberg. Here are more excerpts. 

“A lady by the name of Bennett testified here. You heard her testimony. Is 
there any part of that testimony you wish to deny? 

“Mr. Koniespere. Well, again, Mr. Chairman, that is the same question. 
That is a question relating to opinions, beliefs, political affiliations. 

“Mr. Futter. It has nothing to do with beliefs. 

“Mr. Konicssere. It certainly is related to political organizations, political 
activity, however you choose to describe it. 

“Mr. FULLER. Do you want to read it again? 

“Mr. KoniessBere. I recall it. 

“Mr. FULLER. Do you wish to deny any part? 

“Mr. Konigssere. I wish to say that any questions relating to such political 
affiliation, which the testimony dealt with—— 

“Mr. Futter. You refuse to affirm or deny her testimony ? 

“Mr. KoNniesBere. The committee is not empowered to ask with regard to 
political affiliations or that type * * *” 

In plain decency and common sense, the committee refused to certify Konigs- 
berg as a person of good moral character. The State Supreme Court upheld the 
committee, by turning down a petition for review. He took his case before 
the Supreme Court of the United States, which reversed the California findings. 
Justice Black wrote the opinion. He said: 

“* * * there is no evidence in the record which rationally justifies a finding 
that Konigsberg failed to establish his good moral character or failed to show 
that he did not advocate forceful overthrow of the Government. Without some 
authentic reliable evidence of unlawful or immoral actions reflecting adversely 
upon him, it is difficult to comprehend why the State bar committee rejected a 
man of Konigsberg’s background and character as morally unfit to practice 
law. As we said before, the mere fact of Konigsberg’s past membership in the 
Communist Party, if true, without anything more, is not an adequate basis for 
concluding that he is disloyal or a person of bad character. A lifetime of 
good citizenship is worth very little if it is so frail that it cannot withstand the 
suspicions which apparently were the basis for the committee’s action.” 

Mere membership in a continuing world conspiracy which has sought the 
destruction of the United States for nearly 40 years is no blemish on the char- 
acter of a man who wants to practice law in the courts of the United States. 
That is what our highest tribunal has told us, in the plainest words. Justice 
Harlan could not stomach that. Here is what he said: 

“(1) The record, in my opinion, reveals something quite different from that 
which the Court draws from it; (2) this case involves an area of Federal-State 
relations—the right of States to establish and administer standards for admis- 
sion to their bars—into which this Court should be especially reluctant and slow 
to enter. Granting that this area of State action is not exempt from Federal 
constitutional limitations, see Schware v. Board of Examiners, decided today, 
I think that in doing what it does here the Court steps outside its proper role 
as the final arbiter of such limitations, and acts instead as if it were a super 
State court of appeals.” 

Something else very ominous—I will not say sinister—emerges from these 
decisions on Konigsberg and Sacher. As the record of their testimony shows, 
both these Reds objected to questions about their Communist activity as an 
unwarranted interference with their political beliefs and associations. ‘This 
is a familiar party tactic, which has been regularly rejected for the fraud that 
itis. It was the tactic employed by Professor Sweezy in his refusal to answer 
questions put to him in a New Hampshire legislative investigation—a refusal 
which the Supreme Court of the United States this spring upheld, in an opinion 
which goes so far that it deprives sovereign States of the right even to investi- 
gate Communist activity within their borders. 

Anyone who can read should know by this time that communism is a continu- 
ing worldwide conspiracy, that American communism is subordinate to Soviet 
communism, and that American Communists are under discipline to their Soviet 
masters. All three branches of the United States Government have affirmed 
this to be the fact, in a host of findings and decisions. Consequently, questions 
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about party membership are not questions about beliefs. These are questions 
about deeds. When a man joins an international organization which seeks to 
destroy his own country, he is voluntarily performing a conspiratorial act. 

This is and always has been the basic issue, since the first rudimentary in- 
vestigations of bolshevism, which began here 37 years ago. What is the Court 
doing then, when it gives its blessing to the Sachers, and the Konigsbergs, and 
the Sweezys, who plead that party membership is simply a matter of belief? 
What else is it doing, if it is not signally an intent to accept the basic Commu- 
nist fraud when the SACB case returns for final decision? 

Reasonable men may err. If the Court had erred only once or twice in these 
decisions involving the greatest threat to human freedom which history ever 
had to look upon, reasonable men could find excuses for it. But what shall 
we say of this parade of decisions that came down from our highest bench on 
Red Monday after Red Monday? 

The Senate was wrong. The House of Representatives was wrong. The 
Secretary of State was wrong. The Department of Justice was wrong. The 
State legislatures were wrong. The State courts were wrong. The prosecu- 
tors, both Federal and State, were wrong. The juries were wrong. The Fed- 
eral Bureau of Investigation was wrong. The Loyalty Review Board was 
wrong. The New York Board of Education was wrong. The California bar 
examiners were wrong. The California Committee on Un-American Activities 
was wrong. The Ohio Committee on Un-American Activities was wrong. 

Everybody was wrong except the attorneys for the Communist conspiracy 
and the majority of the United States Supreme Court. 

David Lawrence, in the U. S. News & World Report, had something to say 
about it all. He called this body of heedless, twisted, dishonest, pro-Commu- 
nist “law,” treason’s biggest victory. 

That is what it is. That is what it always will remain. That is why we 
in Congress must fulfill our plain duty and act immediately in the way the 
Constitution empowers us to act, to repair as much of the damage as we can 
and prevent even worse damage in the future. 

Section 2, paragraph 2, in article 3 of the Constitution of the United States 
contains the following provisions: “The Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and under such regu- 
lations as the Congress shall make.” 

Those words are hard, firm, and clear as crystal. They could not be diverted, 
inverted, or subverted even by the double-think and new-speak of a Harvard 
Law School dean. This is what they say now, in this session, to the Members 
of the Congress of the United States: 

Gentlemen, you have full, unchallengable power to pass laws immediately 
which would deprive the Supreme Court of appellate jurisdiction, both as to 
law and fact, in all matters involving— 

(1) The purposes, functions, and practices of duly authorized committtees 
of the Congress, including all actions taken by the Congress against witnesses 
who have committed contempt before its committtees ; 

(2) The purposes, functions, and practices of all agencies of the executive 
branch of Government, which have been established with the approval of Con- 
gress to deal with problems of subversion among employees of the executive 
branch: 

(3) All laws and executive regulations established by the legislature and 
executive agencies of the several States, to deal with problems of subversion 
within their borders; 

(4) All provisions and regulations adopted by school boards and boards of 
education to deal with problems of subversion among teachers ; 

(5) All provisions, regulations, and actions of State courts and State boards 
of bar examiners regarding admission of citizens to the practice of law within 
the several States. 

I will introduce legislation immediately to remove the Supreme Court’s ap- 
pellate jurisdiction in the matters listed above. I beg Senators to consider it 
speedily. 

Senator JENNER. To epitomize, Mr. Chairman, legislation along the 
lines which I have proposed is necessary because a number of recent 
decisions of the Supreme Court, lacking solid foundation in either 
legal principles or commonsense, have challenged the constitutional 
powers of the Congress, the constitutionally reserved powers of the 
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States, and the power of the Federal Government itself to protect its 
very existence against subversive conspiracy. 

The committee on Communist strategy and tactics of the American 
Bar Association recently reported on the current Communist line, and 
the first four items it listed were these: 


1. Repeal or weaken the anti-Communist legislation on the books, especially 
the Smith Act, the Internal Security Act, and the Subversive Activities Control 
Act. 

2. Discredit and hamper the Senate Internal Security Subcommittee, the House 
Un-American Activities Committee, and State officials investigating communism. 

3. Weaken the effectiveness of the FBI and reveal its sources of information. 

4. Destroy the Federal security system. 

All of those purposes have been well served by the recent decisions 
of the United States Supreme Court to which I refer. 

I think it would be helpful, Mr. Chairman, if this report of the 
American Bar Association’s committee could be included in our 
hearing record. 

The Cuairman. It will be admitted. 

(The report follows :) 


[From New York Herald Tribune, European edition, July 26, 1957] 


TeExT OF REPORT TO THE AMERICAN BAR ASSOCIATION ON COMMUNISM 


Lonpon, July 25.—Following is the text of a full report made today to the 80th 
annual meeting of the American Bar Association by Senator Herbert R. O’Conor, 
Democrat of Maryland, former chairman of the Committee on Communist Activi- 
ties of the American Bar Association House of Delegates: 


PRIVY COUNCILORS ON SECURITY 


In the statement of findings of the Conference of Privy Councilors on Security 
which was presented by the Prime Minister to Parliament in London last year, 
several conclusions are of especial interest and pertinency in relation to the 
vitally important subject of subversive activities and of the preferable way in 
which they can be handled. 

This well-considered document stresses basic principles which must ever be 
observed under the system of Anglo-Saxon jurisprudence. Commendable in- 
deed is the deliberation which was manifested by this undertaking; and signifi- 
cant is the fact that Her Majesty’s Government indicates the approval with 
which the recommendations were received by the House of Commons. 

Among the most important items are to be found the following: 

“(a) * * * That whereas once the main risk to be guarded against was es- 
pionage by foreign powers carried out by professional agents, today the chief 
risks are presented by Communists. * * * The Communist faith overrides a 
man’s normal loyalties to his country and induces the belief that it is justifiable 
to hand over secret information to the Communist foreign power. This risk ex- 
tends to sympathizers with communism.” 

(b) “* * * in certain areas—notably in the Foreign Service, the defense field, 
and the Atomic Energy Organization—the need for stringent security precautions 
is greater than elsewhere.” 

(c) “* * * that in these different and often borderline cases it is right to con- 
tinue the practice of tilting the balance in favor of offering greater protection to 
the security of the state rather than in the direction of safeguarding the rights 
of the individuals.” 

(d) “* * * that some of the measures which the state is driven to take to pro- 
tect its security are in some respect aliens to our traditional practices, thus in 
order not to imperil sources of information, decisions have sometimes to be 
taken without revealing full details of the supporting evidence * * * that re- 
gretfully these countermeasures, although they are distasteful in some respects, 
are essential if the security of the state is to be ensured.” 
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THE CLEAR AND PRESENT DANGER 


Modern history is filled with the wrecks of republics which were destroyed 
from within by conspiracies masquerading as political parties. The nine jus- 
tices of the Supreme Tribunal of Germany refused to see that the Nazis were a 
conspiracy against the very existence of the German Republic. The Kerensky 
government of Russia thought it could tolerate and coexist with the Communist 
conspirators. The Communists responded to this toleration by disbanding the 
Constituent Assembly at bayonet point and destroying the newborn Republic of 
Russia. The Republics of Czechoslovakia, Poland, and China tried valiantly 
to coexist with the Communist Party in their midsts, but were unable to do so. 

We are spending more to equip and defend ourselves and our allies from Com- 
munist aggression that we ever spent to stop Japanese aggression. The Japanese 
found it difficult to purloin our military secrets, but the Communists have stolen 
many of our military secrets, including vital details of the American atomic and 
hydrogen bombs which were known to the traitors, Dr. Klaus Fuchs and Dr. 
Bruno Pontecorvo. 

The cynical cruelty with which the Kremlin crushed the Hungarian patriots 
and executed their leaders is proof by deeds that “the spirit of Geneva” was 
always a tactic and a sham. Likewise, the admission of Mao Tse-tung in his 
recently published Peking speech of February 1956 that the Chinese Communists 
completed the “liquidation” of 800,000 persons between October 1949 and January 
1954, and the report published June 15, 1957, by the Senate Internal Security 
subcommittee that, in fact, more than 15 million persons have been executed in 
Red China since 1951 proved the fatuity of those who argue that Red China should 
be admitted into the family of nations and recognized by our Government. 

The Communists have conquered large areas of the world according to a 
carefully enunciated plan. In 1903, Lenin established communism with 17 sup- 
porters. In 1917, the Communists conquered Russia with 40,000. In 1957, the 
Communists are in iron control of 900 million people. Their advance since the 
end of World War II has been especially tragic. 

The Korean war proved that aggression does pay because it was followed 
by Soviet advances in Tibet, Indochina, and Hungary. After Soviet tanks rolled 
into Hungary the Communists succeeded by clever propaganda in electing their 
first government by forms of democratic processes—in the state of Kerala, in 
India. To the Communists “peaceful coexistence’ means Communist conquest 
without war. 


COMMUNIST OBJECTIVES 


The greatest asset the Communists have at the present time is not the hydro- 
gen bomb, certainly not Soviet satellites, but world ignorance of their tactics, 
strategy, and objectives. The biggest need today for the free peoples is an 
awareness of the menace of communism and the ability to isolate the Com- 
munist line so that whoever utters it may be detected. One speech from the 
mouth of an important American innocent can be worth a truckload of New 
York Daily Workers in advancing the international Communist conspiracy. 
The current Communist line includes the following: 

1. Repeal or weaken the inti-Communist legislation on the books, especially 
the Smith Act, the Internal Security Act, and the Subversive Activities Control 
Act. 

2. Discredit and hamper the Senate Internal Security Sumcommittee, the 
House Un-American Activities Committee, and State officials investigating 
communism. 

3. Weaken the effectiveness of the FBI and reveal its sources of information. 

4. Destroy the Federal security system. 

5. Recognize Red China and admit her to the United Nations. 

6. Oppose the possibility of the United States breaking off diplomatic relations 
with Soviet Russia. 


7. - pg East-West trade, especially in items of short supply behind the Iron 
Curtain. 

8. Revive the idea that the Communist Party is just another: political party. 

9. Use the recent shakeup ni the Kremlin as a guise to revive a “Communist 


peace offensive,” just as a previous shakeup in the Kremlin brought about the 
“spirit of Geneva.” 


95505—57—--3 
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AMERICAN CASES ARE CITED 


In the last 15 months, the United States Supreme Court has decided 15 cases 
which directly affect the right of the United States of America to protect itself 
from Communist subversion 

1. Communist Party v. Subversive Activities Control Board.—The Court re- 
fused to uphold or pass on the constitutionality of the Subversive Activities 
Control Act of 1950, and delayed the effectiveness of the act. 

2. Pennsylvania v. Steve Nelson.—The Court held that it was unlawful for 
Pennsylvania to prosecute a Pennsylvania Communist Party leader under the 
Pennsylvania Sedition Act, and indicated that the antisedition laws of 42 States 
and of Alaska and Hawaii cannot be enforced. 

3. Fourteen California Communists v. United States.—The Court reversed two 
Federal courts and ruled that teaching and advocating forcible overthrow of 
our Government, even “with evil intent,” was not punishable under the Smith 
act as long as it was “divorced from any effort to instigate action to that end,” 
and ordered 5 Communist Party leaders freed and new trials for another 9. 

4. Cole v. Young—The Court reversed two Federal courts and held that, 
although the Summary Suspension Act of 1950 gave the Federal Government the 
right to dismiss employees “in the interest of the national security of the United 
States,” it was not in the interest of the national security to dismiss an employee 
who contributed funds and services to a not-disputed subversive organization, 
unless that employee was in a “‘sensitive position.” 

5. Service v. Dulles.—The Court reversed two Federal courts which had refused 
to set aside the discharge of (John Stewart) Service by the State Department. 
The FBI had a recording of a conversation between Service and an editor of 
the pro-Communist magazine Amerasia, in the latter’s hotel room in which Service 
spoke of military plans which were “very secret.” Earlier the FBI had found 
large numbers of secret and confident'al State Department documents in the 
Amerasia office. The lower courts had followed the McCarran amendment which 
gave the Secretary of State “absolute discretion” to discharge any employee “in 
the interests of the United States.” 

6. Slochower v. Board of Education of New York.—The Court reversed the 
decisions of three New York courts and held it was unconstitutional to auto- 
matically discharge a teacher, in accordance with New York law, because he took 
the fifth amendment when asked about Communist activities. On petition for 
rehearing, the Court admitted that its opinion was in error in stating that 
Slochower was not aware that his claim of the fifth amendment would ipso facto 
result in his discharge; however, the Court denied rehearing. 

7. Sweezy v. New Hampshire——The Court reversed the New Hampshire Su- 
preme Court and held that the attorney of New Hampshire was without author- 
ity to question Professor Sweezy concerning a lecture and other suspected sub- 
versive activities. 

8. United States v. Witkovich.—The Court decided that, under the Immigra- 
tion and Nationality Act of 1952, which provides that any alien against whom 
there is a final order of deportation shall “give information under oath as to 
his nationality, circumstances, habits, associations and activities, and such other 
information, whether unrelated to the foregoing, as the Attorney General may 
deem fit and proper,” the Attorney General did not have the risk to ask Witko- 
vich: “Since the order of deportation was entered in your case on June 23, 1953, 
have you attended any meetings of the Communist Party of the U. S. A.?” 

9. Schware v. Board of Bar Examiners of New Mezico.—The Court reversed 
the decisions of the New Mexico Board of Bar Examiners and of the New Mexico 
Supreme Corrt which had said: “We believe one who has. knowingly given his 
loyalties to the Communist Party for 6 or 7 years during a period of responsible 
adulthood is a person of questionable character.” The Supreme Court substituted 
its judgment for that of New Mexico and ruled that “membership in the Com- 
munist Party during the 1930’s cannot be said to. raise substantial doubts about 
his present good moral character.” : 

10. Konigsberg v, State Bar of California.—The Court reversed the decisions 
of the California Committee of Bar Examiners and of .the California Supreme 
Court and held that it was unconstitutional to deny ‘a licensé to practice law 
to an applicant who refused to answer this question put by the bar committee: 
“Mr. Konigsberg, are you a Communist?” and a series of similar questions. 

11. Jencks v. United States.—The Court reversed two Federal courts and held 
that Jencks, who was convicted of filing a false non-Communist -affidavit, must 
be given the contents of all confidential reports which were made by any Govern- 
ment witness in the case, even though Jencks restricted his motions to a request 
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for production of the reports to the trial judge for the judge’s inspection and 
determination whether and to what extent it hinted the reports should be made 
available. 

12. Watkins v. United States —The Court reversed the Federal district court 
and six judges of the Court of Appeals of the District of Columbia, and held that 
the House Un-American Activities Committee should not require a witness who 
admitted “I freely cooperated with the Communist Party” to name his Com- 
munist associates, even though the witness did not invoke the fifth amendment. 
The Court said: “We remain unenlightened as to the subject to which the ques- 
tions asked petitioner were pertinent.” 

13. Raley Stern and Brown vy. Ohio.—The Court reversed the Ohio Supreme 
Court and lower courts and set aside the conviction of three men who had 
refused to answer questions about Communist activities put to them by the Ohio 
Un-American Activities Commission. 

14. Flagner v. United States.—The Court reversed two Federal courts and set 
aside the conviction of Flaxner of contempt for refusing to produce records of 
alleged Communist activities subpenaed by the Senate Internal Security Sub- 
committee. 

15. Sacher v. United States.—The Court reversed two Federal courts and set 
aside the conviction of Sacher of contempt for refusing to tell the Senate Perma- 
nent Investigations Subcommittee whether he was or ever had been a Com- 
munist. 

The Communist Daily Worker described the effect of these decisions as follows: 

“The Court delivered a triple-barreled attack on (1) the Department of Jus- 
tice and its Smith Act trials; (2) the free-wheeling congressional inquisitions ; 
and (3) the hateful loyalty-security program of the Executive. Monday, June 
17, is already a historic landmark. * * * The curtain is closing on one of our 
worst periods.” 


CONGRESSIONAL INVESTIGATIONS 


The Watkins case decided that it is not pertinent for a congressional com- 
mittee, established for the investigation of un-American activities, to ask a 
witness to give information concerning persons known to him to have been 
members of the Communist Party. 

The courts have repeatedly said: “The power to legislate carries with it by 
necessary implication ample authority to obtain information needed in the right- 
ful exercise of that power, and to employ compulsory process for that purpose.” 

Although the congressional investigations into communism by the House Un- 
American Activities Committee (which was a particular target of the Watkins 
opinion) and the Senate Internal Security Subcommittee (which was ruled 
against in the subsequent decision of U. S. v. Flaxner) may be considered as 
primarily the information type of inquiry, they have resulted in a considerable 
quantity of legislation. This includes the Smith Act, the Subversive Activities 
Control Act of 1950, the Internal Security Act of 1950, certain sections of the 
McCarran-Walter Immigration Act, the Immunity Act of 1954, and considerable 
State legislation, such as the United States Supreme Court-approved New York 
Feinberg and Maryland Ober laws. Congressional investigations have also re- 
sulted in repeated attempts to legislate the Communist Party into an illegal 
status. The repeal or the weakening of these anti-Communist laws and com- 
mittees is in the forefront of the program of the Communist Party of the United 
States. 

Until the Watkins case, the Court had long held that the information func- 
tion of congressional committees properly extends the scope of inquiries far 
beyond immediate legislative considerations. In a unanimous decision which 
was considered for more than 2 years before its pronouncement, the Supreme 
Court said : 

“A legislative body cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legislation is intended to effect 
or change; and where the legislative body does not itself possess the requisite 
information—which not infrequently is true—recourse must be had to others 
who do possess it.” 


FRAN KFURTER OPINION CITED 


In defending the congressional power to investigate the Teapot Dome scandals, 
Mr. Justice Felix Frankfurter (then professor) wrote: 

“The question is not whether peoples’ feelings here and there may be hurt, or 
names ‘dragged through the mud,’ as it is called. The real issue is whether * * * 
the grave risks of fettering free congressional inquiry are to be incurred by arti- 
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ficial and technical limitations upon inquiry * * * the abuses of the printing 
press are not sought to be corrected by legal restriction or censorship in advance 
because the remedy is worse than the disease. For the same reason, congres- 
sional inquiry ought not to be fettered by advance rigidities, because in the light 
of experience there can be no reasonable doubt that such curtailment would 
make effective investigations almost impossible * * * the power of investigation 
should be untrammeled.” 

In defending the congressional power to investigate the abuses of business, 
Mr. Justice Hugo L. Black (then Senator) wrote: 

“Witnesses haye declined to answer questions from time to time. The chief 
reason advanced has been that the testimony related to purely private affairs. 
In each instance with which I am familiar the House and Senate have stead- 
fastly adhered to their right to compel reply, and the witness has either answered 
or been imprisoned, * * * 

“Public investigating committees * * * have always been opposed by groups 
that seek or have special privileges. That is because special privilege thrives 
in secrecy and darkness and is destroyed by the rays of pitiless publicity.” 

In refusing to enjoin Senator Black’s lobby inquiry committee from what was 
widely construed as improper use of the congressional power of exposure, the 
Court said: “It is legislative discretion which is exercised, and that discretion, 
whether rightfully or wrongfully exercised, is not subject to interference by the 
judiciary.” 

If it is proper for congressional committees to investigate businessmen, it is 
surely proper to investigate Communists. If congressional inquiry into dis- 
honesty “ought not to be fettered by advance rigidities,” neither should congres- 
sional inquiries into disloyalty. 


ROYAL COMMISSIONS CALLED MODEL 


The Watkins majority opinion charged that congressional inquiry in the decade 
following World War II “involved a broad-scale intrusion into the lives and af- 
fairs of private citizens.” It pointed to the Royal Commissions of Inquiry as 
something to be imitated by congressional committees because of the commissions’ 
“success in fulfilling their factfinding missions without resort to coercive tactics.” 

The report of the Canadian Royal Commission on Espionage, which was cre- 
ated on February 5, 1946, to investigate the charges of Igor Gouzenko, revealed 
the following differences between the methods used by Canadian and British 
Royal Commissions of Inquiry investigating subversion and methods used by 
congressional committees : 

1. The Royal commissions are empowered to arrest witnesses. A United States 
congressional committee has no such power. 

2. The commissions can hold the witnesses incommunicado for many days until 
after they are questioned. 

3. The commissions have power to order a witness to testify and to impose sanc- 
tions for refusing to testify. They do not recognize a fifth amendment or privilege 
against self-incrimination. 

4. The commissions do not, like congressional committees, permit the witness 
to have his lawyer present at the questioning. 

5. The questioning by the commission is secret, not public; the press is barred 
and, since only selected excerpts of the testimony are made public, it is impossible 
to know whether a fair selection was made. 

6. A commission is not subject to, or under, the control of the courts and “it is 
the sole judge of its own procedure.” 

We do not approve, or urge, all of the foregoing practices, but cite them to 
show what other freedom-loving nations do to protect their security. 


REMEDIAL LEGISLATION 


Our committee deems the bill introduced to overcome the effect of the Steve 
Nelson decision (S. 654) to be in the public interests. Serious consideration 
must be given to legislation which will: 

1. Safeguard the confidential nature of the FBI files; 

2. Give to congressional committees the same freedom to investigate that these 
committees have always had to investigate businessmen and labor leaders; 

8. Sanction the right of the Federal Government to discharge security risks 
even though they occupy so-called nonsensitive positions ; 

4. Vest in the Department of Justice the right to question aliens awaiting 
deportation about any subversive associations and contacts; 
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5. Correct the notion that the Smith Act was not intended to prohibit advocacy 
and teaching of forcible overthrow as an abstract principle ; 

6. Permit universities, bar associations, and other organizations to set stand- 
ards of membership high enough to exclude those who refuse to testify frankly 
and fully about their past activities in furtherance of Communist plans to conquer 
the free world by subversion. 

In recent weeks the New York Daily Worker has been replete with articles 
and editorials proclaiming that the usefulness of FBI informants in future 
prosecutions has been destroyed; that the Smith Act is now ineffective and for 
all practical purposes invalidated; that the effectiveness of congressional in- 
quiries into subversive activities has been curtailed and that the Government 
loyalty-security program is under serious attack. In reporting on its current 
fund drive the New York Daily Worker has stated it has experienced an en- 
livening of contributions which it attributed to renewed help by its supporters 
for its future. 

The reaction of the Communist Party to the recent Supreme Court decisions 
clearly depicts the resilience of the organization and the speed with which its 
leadership recognizes an advantage and presses to capitalize to the fullest extent 
on circumstances conducive to the growth of the organization. 


NUMBERS ALONE NOT SIGNIFICANT 


Some Americans may wonder whether an organization the size of the Com- 
munist Party, U. S. A. with a consistent decline in membership in recent years, 
represents a danger to the security of this country. It must be remembered 
that numbers alone do not mean everything. The party has never boasted of 
a large membership but rather has continually endeavored to confine its mem- 
bership to hard-core members who have adhered to Communist discipline down 
through the years and who can be relied upon to carry out the party’s orders 
without question. 

Our committee believes that official mention should be made of the June 3, 
1957, decision of the United States Supreme Court in Jencks v. United States 
and legislation subsequently introduced in Congress to define the scope of the 
rule announced by the Court in that case. In the Jencks case the Court held 


that one accused by the United States of a criminal offense is entitled to inspect 
for purposes of impeachment, prior statements and reports which the prosecu- 
tion witnesses had previously made to the Government and which touch upon the 
subject of their testimony at the trial. Further, that the defense need not first 


lay a foundation of inconsistent testimony in order to obtain production of these 
documents. 


RIGHT TO DOCUMENTS 


We are in firm agreement with the Court’s view that the accused’s right to 
make an adequate defense must not be jeopardized by an arbitrary withholding 
of pertinent documents by the prosecution. We are equally strong in our belief, 
however, that the rules by which these documents are produced should be 
defined with sufficient restrictions that one accused of subversion against this 
Nation and its people will not be allowed to rummage at will through Govern- 
ment documents containing confidential information important to the national 
security and of no relevance whatever to the defense of the accused. There is 
danger of such a result. The Attorney General himself testified before the 
Congress only recently, declaring that a grave emergency resulted from the 
Supreme Court’s decision in the Jencks case. He asserted that some trial courts 
have interpreted the Jencks decision to require that the Government submit 
to the defense not only those reports and statements specified by the Supreme 
Court, but also the investigative report of the case, much of which is neither 
relevant nor material to the defense of the accused. We believe the effect of 
such interpretations is to weaken immeasurably the proper and necessary de- 
fenses of society, without granting to the accused any additional information 
which he rightfully needs to make his defense. We also point out that the 
investigative reports sometimes contain the names of third persons who orig- 
inally were linked to the case in a manner subsequently found to be innocent. 
To release the names of these innocent people from the bond of Government 
secrecy would not promote the interests of justice. On the contrary, it would 
be injustice of the rankest sort. 

Accordingly, we believe that a firm stand should be taken in support of legis- 
lation, already introduced in the Congress, which would recognize the rights 
of the accused as defined by the Supreme Court in the Jencks decision but at 
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same time prohibit those rights from being used by criminals and subversives 
as a lever to pry out of the Government files information to which they are not 
éntitled- and the release which can serve no purpose but to jeopardize the 
rights of innocent persons and the public at large. 


REPORT OF COMMISSION 


Your committee calls attention to the report to the Congress which was re- 
cently made by the Commission on Government Security, of which Loyd Wright, 
past president of the American Bar Association is chairman. This report points 
out the critical situation with respect to national security. We urge the care- 
ful study and consideration of this report by the lawyers of our country, and 
further that the efforts to strengthen our internal security defenses have whole- 
hearted support and cooperation. 

Chairman Wright, his fellow members of the Commission on Government Se- 
eurity, the advisory group and staff of the commission are entitled to the com- 
mendation and gratitude of the citizenry for their monumental undertaking, 
which has been so efficiently and painstakingly performed. It is heartening to 
note the unselfish efforts exerted by Chairman Wright and his colleagues to 
achieve the desired goal of Government security, at the same time safeguarding 
the legitimate interests of everyone involved in the considerations of Govern- 
ment security. 

ACKNOWLEDGEMENT AND COMMENDATION 


This committee again commends President George Meany, of the AFL-CIO, 
for his prompt detection of the current Communist line and his warnings to his 
fellow Americans of the folly of trying to do business with a Government which 
has violated every agreement that it ever signed. We also commend Mr. Albert 
Hayes, of the International Association of Machinists, for promptly dismissing 
three organizers who took the fifth amendment when asked by the Senate In- 
ternal Security Subcommittee about their Communist activities. It is hoped 
that leaders in other fields of American life will react with equal courage to 
eurrent Communist tactics. 

We desire to record emphatically our approval of the organization and func- 
tioning of the two congressional committees, which have given special atten- 
tion to the problem of subversive activities, namely, the Senate Internal Se- 
eurity Committee and the House Un-American Activities Committee. It is 
our eonsidered opinion for close observation of the work of these two groups 
that they have rendered immeasurable service to the American people and that 
their operation have been of inestimable value in the defense of our country 
against those who would undermine our basic institutions. 

It. is also our privilege to commend upon the painstaking and intelligent 
efforts of the Federal Bureau of Investigation. Under the able leadership of 
Director J. Edgar Hoover, this devoted group has become a tower of strength 
in the all-out efforts to detect and to apprehend subversion, among their other 
important undertakings. We praise their work and urge the American people 
to give continuous aid and provisions to uphold and support the operation of 
this protective agency. 


EVIDENCE OF PERSISTENCY OF CHALLENGE 


In our report at the annual meeting of the American Bar Association in 1954 
we undertook carefully and comprehensively to outline the program of the 
Communist conspirary and to urge the constant attention of our fellow citizens 
to the threat to the basic institutions of our Nation of this great menace. This 
1954 report was based upon observations and study up to that time. Since then, 
developments have confirmed the views of our members and we consider that 
it.would be helpful to reiterate conclusions expressed at that time. 

Accordingly, we take the unusual step of repeating certain portions of our 
1954 report, as follows: 

“The protection and the preservation of our constitutional form of government 
is a primary responsibility of the bar. Never more than now was it important 
that that responsibility be fulfilled. 

“Communism is the gravest menace to our Nation, to the free world, as it is 
to the enslaved peoples now dominated by Communist leaders. Communism is 
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our foremost problem—and a said commentary on civilization. The moral re- 
sponsibility to combat this menace is a part of every man’s life. Before free 
people can solve these problems or undertake to fulfill their responsibilities they 
must become aware of the real aims, strategy, and tactics of communism and 
the trustlessness of Communist leaders. 

“Before communism can be destroyed—whether by itself or by the free world, 
it is and will remain capable of vast and appalling destruction. Appeasement, 
resignation and surrender are no defense nor will fear or indifference avail. 
Protection will be assured— 

“1. By courage to face the menace and to adhere to the principle of individual 
freedom under God; 

“2. By awareness of the free peoples of the menace of communism; and 

“3. By moral strength and military resource to resist this enemy with de- 
structive and decisive force. 

“There is vital need for courageous leadership and for strength. There is 
need for devotion to high sense of national duty—and not lip service. Construc- 
tive criticism is more necessary and desirable now than at any other time— 
and should not be abandoned. The security of our Nation and of mankind 
demands that political partisanship be relegated. Political advantage should 
not be the purpose of any action but should be the result of sounder and better 
service. Duty to the Nation must be placed first. 

“It is the duty of the bar courageously to lead and soundly to guide our people 
and their selected officials. Upon the bar primarily will rest the burden of 
protecting our constitutional form of government, maintaining our basic and 
traditional freedom and providing for the security of our people.” 


CONCLUSION 


Lawyers, by training and tradition, know and appreciate the vital importance 
of an independent judiciary. Wherever we find it, we respect it. : Where .the 
independence is exercised with courage and soundness, we revert it—for then 
we have justice under law. Our training has also given us, and we must impart 
the benefit of it to the American people, a tolerance and an understanding of 
difference of viewpoint. 

The judicial branch is one of the three cornerstones of our constitutional 
government—and the ultimate determinant of our individual rights but, as we 
said in our brief to the Supreme Court in the Communist Party case, “There can 
be no individual rights or freedoms without national security.” 

For the reason that our committee has been charged with the duty of studying 
the problems caused by international communism and we have observed the 
Communist tactics and realized the danger to American life and to the free world, 
we must urge an unremitting effort to maintain a judicial system which will 
ever function as impartial, resolute, and vigilant. There must ever be one 
standard of justice under law for both high and low, for those who are accused 
of serious offenses as well as for lesser crimes. 

There must never be different and varying standards for determination of 
rights or duties or violations applicable to cases involving Communist problems 
as compared to other issues. 

It must be remembered that it is one of the cardinal policies of the Communist 
movement not to be concerned with actions, proceedings, charges, or indictments 
so much as their ultimate determination and consequences. For that reason, 
the strategy of delay is employed by them in every case and at every stage. 

It should not happen that sound and established concepts of law and stand- 
ards are disregarded and different standards employed simply because’ the 
problem involved Communist activity. To conjure hypothetical. fears -not -in- 
volved in a case submitted for determination is neither sound judicial adminis- 
tration nor good government. Again, to quote from our brief in the Communist 
Party case, may we repeat, “where no constitutional or statutory provision ‘is 
violated, the courts are no more immune fromthe duty to safeguard the Nation 
than is the Congress or the President.” 

The criterion of justice. must in this country be high—but it must be biman— 
and -cannot be perfect. -We- believe and shall always strive for the. same high 
standard of justice for any Communist or Communist organization as for any 
loyal American citizen or any legal entity, but- likewise; we will deplore’ special 
and extraordinary treatment for Communists or Communist organizations. 
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SERIOUS PROBLEMS, RESPONSIBILITIES 


The momentous and dangerous times in which we live present serious problems 
to every branch of Government and entail sacred responsibilities. It is impera- 
tive that our bench and bar must be sound as well as courageous, realistic as 
well as idealistic. 

The desire to preserve liberty, in all its forms, and the absolute necessity 
of protecting our countries and our families from international communism pose 
a problem that is admittedly very difficult. On the one band, England and 
the United States have for centuries cherished the ideal that uniformity of 
opinion among the citizens is neither desirable nor obtainable; on the other 
hand, we are not so blind as to think that communism is merely another shade 
of political opinion. 

The dilemma that confronts our two countries is monumental. 

The duty of the bar to play an important part in finding a solution to the 
dilemma is self-evident. We must strive to find the proper degree of balance 
between liberty and authority. 


It is traditional and right that our courts are zealous in protecting individual 
rights. It is equally necessary that the executive and legislative branches take 
effective action to gird our country in defense against Communist infiltration 
and aggression. If the courts lean too far backward in the maintenance of 
theoretical individual rights, it may be that we have tied the hands of our 
country and have rendered it incapable of carrying out the first law of man- 
kind—-the right of self-preservation. 

Senator Jenner. These excesses of the Supreme Court can be coun- 
tered in either 1 of 2 ways. One way would be by constitutional 
amendment. But, Mr. Chairman, not only is that route slow and 
uncertain, but to take it would imply that some change in the Con- 
stitution is necessary in order to protect the country against the 
Supreme Court. 

cannot say, Mr. Chairman, that I would disapprove a proposed 
constitutional amendment, if such an amendment could be drawn, 
which would have the effect of curbing the power of the Supreme 
Court to amend the Constitution or change its meaning by judicial fiat. 

Certainly it is true, as I pointed out in my speech on the floor of the 
Senate, that the Supreme Court has the practical power to change 
the Constitution nunc pro tunc, while the Congress can never, by 
statutory enactment, completely overcome the effect of such a change 
by the judges. Laws made by the legislature can be effective only 
from and after the date of their enactment; but laws made by the 
judges can and do have retroactive effect. If there is a cure for this, 
it will lie in some form of constitutional amendment, and I hope the 
committee will give thought to this problem. 

But, Mr. Chairman, for the more immediate protection of the con- 
stitutional rights of the States and the constitutional rights of the 
Congress and the constitutional rights of the executive branch of the 
Government, all of which have oe improperly invaded by the 
Supreme Court, we do not need a constitutional amendment. Those 
are rights which are protected by the Constitution as it stands; and, 
as I pointed out in my speech on the Senate floor, with regard to this 
subject matter, the Congress has been given, by the Constitution, 
power to curtail or limit the appellate jurisdiction of the Supreme 
Court. This is the approach which is embodied in my bill, S. 2646. 

The right of appeal to the Supreme Court is not a constitutional 
right. No man has a constitutional right to more than one trial. 
Due process does not require the judgement of more than one court. 
Any appeal procedure is a matter of grace, not of right. Congress 
has conveyed upon Supreme Court the appellate power which it has, 
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and Congress can curtail or limit that power, under article III, para- 
graph 3, section 2 of the Constitution. 

My bill proposes to limit the appellate power of the Supreme Court 
in five respects. These limitations are set forth in the bill in five 
subparagraphs, beginning on page 2. Let me discuss each of them 
briefly, and refer briefly to the area in which each is expected to 
operate, with particular reference to the recent Supreme Court deci- 
sions which in my Judgment make these limitations necessary. 

The subpar agraph numbered (1) involves the investigative power 
of the Congress. ‘The Supreme Court has presumed to “set, itself up 
as what Mr. Justice Clark ¢ alled “the grand inquisitor and supervisor 
of congressional investigations.” The Court had no right to do this, 
and the Court’s effort to do this should be curbed. The first subpara- 
graph of my bill would accomplish this result by taking away from 
the Court appellate jurisdiction of such matters. 

The subparagraph numbered (2) of my bill would take from the 
Court its appellate jurisdiction over the Government’s security pro- 
gram. When the Supreme Court has reached the point where it 
will hold, as it held in the Service case, that a regulation by the De- 
partment of State can destroy a statutory right to remove from Gov- 
ernment service an employee deemed by the ‘head of the agency to be 
a security risk; and when the Supreme Court has become so befuddled 
as to hold, as it held a year ago in the case of Cole v. Young, that a spy 
in a Government department i is not dangerous unless he is occupying 
a position which has been specifically classified as “sensitive”; w hen 
these things have come to pass, Mr. Chairman, it is time to curtail the 
appellate jurisdiction of the Supreme Court in this field. 

Subparagraph numbered (3) of my bill is designed to protect the 
rights of the people to protect themselv es, through their duly elected 
State governments, from subversive activ ity at the State level. The 
Supreme Court of the United States, in the case of / “ennsylvania v. 
Ngee decided a year ago, and in the case of Sweezy v. New Hamp- 
shire, decided in June of this year, has effectively blocked all State 
action in this field. This is reason enough for withdrawing the ap- 
pellate jurisdiction of the Supreme Court over State laws for the 
purpose of controlling subversive activities. 

The subparagraph numbered (4) of my bill is designed to preserve 
home rule over our schools. This is a basically important principle to 
which the Supreme Court did great violence in its decision in the 
Slochower case, last year, when it denied New York C ity the right to 
discharge a teacher for willfully refusing to answer question ‘about 
his participation in subversive activity. 

Control over our schools must be kept at the local level, and when 
the Supreme Court is ready and willing to deny to any community the 
right to determine the kind of teac hers it wants to instruct the chil- 
dren of that community, and the terms and conditions under which 
those teachers may continue to teach, then it is time to take away from 
the Supreme Court appellate jurisdiction of cases in this field. 

The fifth numbered subparagraph in my bill is designed to protect 
the freedom of States to determine the qualific ations for admission 
to the practice of law. This is essentially and particularly a local 
matter, which each State must be permitted to decide for itself. Yet 
the Supreme Court of the United States, in the recent Schware and 
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Konigsberg cases, affecting applicants for the bar in New Mexico 
and California, respectively, denied the right of a State to require 
an applicant for admission to the bar, in the course of being examined 
as to his character and fitness to practice law, to answer questions 
designed to elicit information about past connections and associations 
with Communists and Communist organizations, and denied the right 
of a State supreme court to find that the long-time association of an 
anor with the Communist Party, as a Member of such party, 

yas a proper factor to be considered in determining the character and 
fitness of the applicant. 

In the words of the resolution offered by Chief Justice Norman F. 
Arterburn of the Supreme Court of Indiana, at the recent meeting of 
the chief justices of the State supreme courts : 

The United States Supreme Court has transgressed sound legal principles, 
and in particular, usurped factfinding function * * * 


Moreover, the United States Supreme Court has encroached upon the juris- 
diction of the State courts * * * 


* * * although the United States Supreme Court has the authority to fix 
its own standards of character and fitness to practice in the Federal courts, we 
do not recognize nor concede that it may do so for the courts of the several 
States of this Union. 

Mr. Chairman, it may be there are other areas in which the appellate 
jurisdiction of the Supreme Court should be restricted or with respect 
to which such jurisdiction should be withdrawn. I hope the com- 
mittee will consider this matter carefully and if in the judgment of 
the committee there should be additions to this bill, I hope the com- 
mittee will make them. 

Incidentally, Mr. Chairman, the decisions of the Supreme Court to 
which I have referred are not readily available. The decisions handed 
down in June of this year have not yet been printed in the bound 
volumes, and the slip copies are in extremely short supply. I think 
it would be helpful if the texts of these decisions should be printed 
as an appendix to these hearings. I make this request, Mr. Chairman, 
and I refer particularly to the decisions and opinions of the Supreme 
Court in the Jencks, Watkins, Service, Yates, Sweezy, Schware, 
Konigsberg, Nelson, Slochower, and Cole cases. 

The Cuatrman. That will be so ordered. 

(The opinions mentioned above are printed as a separate appendix 
to this hearing.) 

Now, what Supreme Court decisions have caused you to introduce 
this bill ? 

Senator JENNER. Well, there have been many of them, Mr. Chair- 
man. We could not take all afternoon in this particular hearing, but 
the decisions particularly of the Watkins case, the Sweezy case, the 
Jencks case, the Yates-O’Connor, the Schneiderman case, the Schware 
case, the Konigsberg case, all of which decisions were handed down 
this. year. And the Cole versus Young, the New York City case versus 
Slochower, and the Pennsylvania case versus Steve Nelson, all of 
which were handed down last year. Most of the decisions referred 
to in my speech which prompted me to introduce this bill have come 
down in the last year and a half. 

The Cuarrman. Do you feel there are any errors in these decisions ? 

Senator JENNER. Yes, Mr. Chairman, there are important factual 
errors. For instance, in the Watkins case Chief Justice Warren said 
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that the congressional investigations of communism came into being 
after World War II. The fact of the matter is that the House Un- 
American Activities Committee did extensive work in revealing to 
Congress the nature of the Communist conspiracy as early as the 
1930's. 

Also, in the Slochower case, what appeared to me to be an important 
finding was the conclusion of the Court that Slochower was not warned 
in advance of his appearance of the consequences of his refusal to 
testify before the Senate committee—when the fact of the matter is 
that the very record of the committee showed that he had been warned 
by the president of his college. Officials of New York City asked for 
review of the case on the basis of this error, but were turned down. 
The Slochower decision was a 5 to 4 decision. But generally there are 
other errors throughout the decisions. The principal error is that 
the majority of the Supreme Court of the United States does not 
understand the nature of the Communist conspiracy. That is the 
fatal error. 

The CHarrMan. Well, now, in the Watkins case, Chief Justice 
Warren referred to investigations conducted solely for the personal 
aggrandizement of the investigators. What did he mean by that 
statement ? 

Senator Jenner. Well, I was shocked myself, Mr. Chairman, be- 
yond words, to read that expression of Chief Justice Warren’s. 
There is no shred of evidence that Congressman Walter, or any mem- 
ber of the House Un-American Activities Committee, or any other 
committee that I know of, worked for personal aggrandizement. I 
have checked to find out what Justice Warren meant by that, and I 
find no basis whatever for this statement. It seems like a voluntary 
and baseless insult to every Congressman of the House Un-American 
Activities Committee. 

The CHatrman. Well, now, in these decisions, as you know, they 
have been using the expression “freedom of association.” What is 
the basis for that in the Constitution of the United States? 

Senator JENNER. Well, there is none, I am afraid, Mr. Chairman. 
The expression “freedom "of association” appears nowhere i in the Con- 
stitution of the United States. I first heard about it in statements 
that the Communists have issued before the subcommittees, and before 
our committee, and before other committees, for years. The Com- 
munists persisted in repeating this parrotlike through the years until 
they have achieved the result of having it appear in a Supreme Court 
decision. 

Throughout all history, men have been judged by the company they 
keep. If the Communists are going to be free to associate with other 
Communists, and if these associations are going to be beyond the 
scrutiny of congressional investigations, we “might as well give up 
right now and for get about the whole thing. 

"The Cuamman. In other words, isn’t that expression, and those 
holdings, an amendment to the Constitution? That is what they are 
doing, is it not? 

Senator Jenner. That is exactly right. 

The Cuamman. Amending the C onstitution. 

Senator JENNER. Judge-m: ade law. 

The CHamman. And doing that in violation of their oaths of 
office. 
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Senator Jenner. That is right. 

The Cuarrman. Do you believe that? 

Senator JENNER. I believe that. 

The Cuarrman. The Supreme Court draws a comparison between 
congressional committees in our country and royal commissions of the 
British Commonwealth countries. Do you know any difference be- 
tween the two? 

Senator Jenner. Yes, I do, Mr. Chairman. I have had a little ex- 
perience in investigations in Canada myself. Senator McCarran 
and I went up there one time for an investigation. 

I think the best answer to that has been from former Senator 
Herbert O’Conor. He has answered it fully. I do not want to take 
the time, and I could just insert it. He says here are Canada’s 
methods. 

The report also analyzed the difference between the methods used by the 
Canadian Royal Commission, which was created in February of 1946, after the 
Gusenko case. The differences were—first, the Royal commissions are em- 
powered to arrest witnesses; a United States congressional committee has no 
such power. Second, the commissions can hold the witness incommunicado for 
many days, and until after they are questioned. Third, the commissions have 
power to order a witness to testify and to impose sanctions for refusing to testify. 
They do not recognize a fifth amendment or a privilege against self-incrimination. 
Fourth, the commissions do not, like congressional committees, permit the witness 
to have his lawyer present at the questioning. Fifth, the questioning by the 
Commission is secret, not public. The press is barred, and since only selected 
excerpts from the testimony are made public, it is impossible to know whether a 
fair selection was made. Sixth, a commission is not subject to or under the 
control of the courts, and it is the sole judge of its own procedure. 

In other words, you talk about a star chamber proceeding—that is 
what you have got under the Royal Commission. 

Now, these commissions have star chamber proceedings. They do 
not recognize the right of the fifth amendment. They have no writ 
of habeas corpus. They give out only selected portions of the testi- 
mony. Witnesses are deprived of counsel. 

In view of all this, Mr. Chairman, I think it comes with bad grace 
that the chief judicial officer of the United States should draw in- 
vidious comparisons between American and British institutions. 

The Cuatrman. Now, since these decisions, there have been five 
witnesses that have defied this subcommittee. What do you think we 
ought to do about it? 

Senator Jenner. I believe the Senate should cite all five of them 
for contempt just as soon as possible and thereby reassert or assert the 
authority of the Congress of the United States. 

The Cuamrman. Now, would you care to comment on the references 
that the Supreme Court makes about our ability to inquire into past 
associations of Communists. 

Senator Jenner. Well, Justice Warren amazes me, and I was 
amazed at this statement particularly. I want to quote it exactly. In 
the Watkins case, he said: 

A third dimension is added when the investigators turn their attention to the 
past to collect minutia on remote topics, on the hypothesis that the past may 
reflect upon the present. 

Now, Mr. Chairman, all activity to be reviewed has to be past activ- 
ity. All wrongs are past wrongs. What did the Chief Justice want 
us to do—investigate future wrongs? Any activity that a witness has 
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testifies. Wouldn’t we seem ridiculous if we conducted investigations 


of future conspiracies on the part of the Communist Party. 

That is my answer to that question. 

The Cuatrman. Well, now, what has been the reaction of the Com- 
munist Party to these decisions of the Supreme Court? 

Senator Jenner. Mr. Chairman, the Communist Party has been 
dancing with joy. I have asked Mr. Mandel to do some research on 
this. He is the head of our research division of our Internal Security 
Subcommittee, and I would like him to put in the record some of the 
findings he has made in regard to this question. 

Mr. Manpveu. Eugene Dennis, secretary general of the Communist 
Party, made a special report before the national executive committee 
of the Communist Party on June 21, 1957, and this is the subject of a 
lengthy reprint in the Daily Worker of August 5, 1957. I would 
like to offer this for the record, and just quote a few excerpts from 
this statement. 


engaged in at a time he is served a subpena is a pat wrong when he 


In Watkins and Jencks, the Court has placed a number of checks on con- 
gressional witch hunts and on the illegal and unconstitutional operations and 
practices of the FBI and the Department of Justice. In Sweezey, it has upheld 
the traditions of academic freedom and of political association. In Service, it 
has placed certain restrictions on the misnamed loyalty program. In Yates, 
it has curbed and at least for the present crippled the Smith Act dragnet and 
his restored some of the protection to the first amendment. 


May I offer this full statement for the record. 
(The full statement follows :) 


{From the Daily Worker, New York, August 5, 1957] 


DENNIS TERMS Court DECISIONS “TURNING POINT IN FIGHT TO ENFORCE BILL OF 
RIGHTS” 


By Eugene Dennis 


(Abridged copy of a report given to national executive committee of the 
Communist Party, June 21, 1957.) 


This is, at best, a preliminary estimate of the importance of the June 17 
decisions of the Supreme Court and a partial consideration of what should be 
done to utilize these far-reaching decisions to advance the constitutional liberties 
of Communists and non-Communists alike. 

The overall significance of the Court’s opinion in the Yates, Watkins, Sweezey, 
and Service cases, and also in the Jencks and Halperin decisions might be 
summed up in a capsule fashion as follows: 

The latest judicial rulings of the high tribunal mark a certain turning point in 
the battle to enforce the Bill of Rights, and, can help usher in a new and more 
favorable phase in the struggle for democratic advance generally. 

The Court, reflecting the changing political climate within the country and 
internationally, has dealt a heavy blow at the whole system of pro-Fascist and 
repressive legislation and prosecutions that characterized the height of the 
cold war and McCarthyite period. 

In Watkins and Jencks, the Court has placed a number of checks on con- 
gressional witch hunts and on the illegal and unconstitutional operations and 
practices of the FBI and the Department of Justice. In Sweezey, it has upheld 
the traditions of academic freedom and of political asociation. In Service it 
has placed certain restrictions on the misnamed loyalty program. In Yates 
it has curbed and, at least for the present, crippled the Smith Act dragnet and 
has restored some of the protections of the first amendment. 

At this point I would like to examine several major aspects of the decision in 
the California Smith Act case which is the most important decision regarding 
civil liberties since the Schneiderman case and which has similar implications, 
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It is true that the Harlan opinion did not reverse the Vinson decision in the 
sense of declaring the Smith Act unconstitutional as was urged by Justices Black 
and Douglas. Yet the Yates decision is quite different from the Dennis decision. 
It represents a definite change in the Court’s position and de facto reverses a 
substantial, in fact a central part of the Vinson decision. 

The significance of the Harlan opinion lies not only, nor so much, in the highly 
important and unprecedented action in the judgment of acquittal of 5 of the 
defendents and in voiding the organizing sections of the statute of the act in 
these cases, thereby assuring, as a minimum, new trials for 9 of the California 
defendants and for all the defendants in most of the other Smith Act cases. 
Nor is its importance to be found in the fact that the Court held that Judge 
Mathes erred in his charge to the jury. 

The new and most important feature of the Harlan opinion is how the court 
applied the act in this instance. Because of a number of internal and external 
factors, the Court now holds that the prosecution in the California case failed 
to provide that the Communist Party as an organization advocated action to 
bring about the violent overthrow of the Government, and hence that there was 
no proof that the party was a clear and present danger. 

Further, the Court now holds that in Smith Act conspiracy cases, new standards 
of evidence are required to secure conviction of the individual defendants. 
Reliance on the books, on the Marxist-Leninist classics as well as on the stool- 
pigeon testimony regarding alleged incidents in the remote past, or the alleged 
statements of party officers or teachers not made in the presence of the de 
fendants—these are no longer considered sufficient to convict. 

Under the Yates decision it is now necessary to prove that the defendants them- 
selves either personally engaged in “advocacy of forcible action” or were present 
when someone else did so and did not register their disagreement. (We should 
bear in mind that in the original trial of the 11 the books were the main evidence 
presented by the Government. Likewise, Judge Learned Hand in the circuit 
court stated in his opinion that the Government didn’t need witnesses, that the 
mere advocacy and teaching in connection with the classics was sufficient to 
secure a conviction. ) 

To place the matter differently, after reviewing the evidence presented in the 
4-month trial in California, which means primarily reviewing the quotations and 
the distorted interpretations placed on the classics (and influenced by the main 
trends in national and world developments) the Court presently holds that the 
advocacy and teaching of the party in respect to the principles of Marxism- 
Leninism (and even as they judge it, in the context of the classics—that such 
advocacy and teaching is not a call to action but is “doctrinal disputation.” And 
the Court states that such advocacy is constitutionally protected. 

Despite all the legal mumbo-jumbo and obtuseness of wording in the Harlan 
opinion—which tends to hide, to conceal to what extent the Court has now 
departed from the Vinson decision—the reality of the decision means that which 
was deemed criminal advocacy in Vinson in 1951 is now held to be “doctrinal 
dispute” and that even the advocacy of force and violence as a theoretical 
possibility is constitutionally protected. 

On the basis of the Yates decision, and as a very minimum, new trials are 
assured in the California, Cleveland, Michigan, Philadelphia, Denver, St. Louis, 
Seattle, and Hawaii cases. Acquittals are indicated in some of the cases if there 
is reargument before respective circuit courts. And in the Pittsburgh, Boston, 
and Puerto Rican cases, even before new trial dates can be set, new or supersed- 
ing indictments may be needed. 

Just if, how or when the Government may resume any of the Smith Act 
prosecutions is as yet uncertain. In Boston, the United States attorney stated 
that the Government is undecided what to do. In Los Angeles, the United States 
attorney was quoted in the press as expressing grave doubts whether the nine 
would be brought for retrial. 

The Government may halt further prosecutions, at least for the immediate 
period ahead, placing the onus on the Supreme Court, thereby attempting to pres- 
sure the Court to reverse or modify the Harlan opinion in some subsequent case. 
Or it may turn out that the Attorney General’s office may select one or several 
cases as a test for early retrial and attempt to tailor its case in such a way as to 
formally comply with the Court’s new standards of evidence. 

In any event, it will rely on the Dixiecrat and McCarthyite anti-Court sentiment 
and campaign, and on the Dulles-Radford forays and provocations in the inter- 
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national arena, as pressure to try and force subsequently a reversal in the Harlan 
opinion as Well as to secure the enactment of new legislation. 

There are thus far no certainties in the situation and no guaranties that even 
the Supreme Court will consistently in the future sustain its own, its latest 
position. 

What happens and how the Court itself will act in the future Smith Act cases 
will depend, as ever, on the course of the mass struggle, the democratic move- 
ment here as well as on the course of international developments. 

It is no secret that the sweeping decisions of June 17 were influenced and 
impelled by a host of factors, particularly by the series of favorable changes 
in the political climate that transpired and unfolded in relation to those changes 
connected with the Senate censure of McCarthy, with the outcome of the 1954 
elections and with the subsequent convocation of the Geneva conference. 

In the more recent period the growing movement for disarmament and banning 
H-bomb tests, for easing of East-West trade relations, the widespread question- 
ing in the country whether individual liberties shall be sacrificed on the altar 
of “national security,” etc., ete.—all these—coupled with the favorable trends in 
international affairs—played an important role in terms of affecting the political 
atmosphere in which the Court acted. 

In this connection, it is a fact that the stanchness and the anti-McCarthyite 
activity of our party and of other progressive forces over the past years, includ- 
ing the various united front movements that developed around most of the trials, 
the involvement of various conservative lawyers, certain Socialist leaders, and 
of numerous educators and religious leaders in the struggle for halting the Smith 
and McCarran Act prosecutions—as well as the positive impact of our 16th 
national convention—this, too, played a useful and a beneficial role in helping 
to influence some of the currents and trends that, objectively, played a big part 
in affecting the outcome of these great civil liberties issues. 

Judging from the initial editorial reactions of some of the most influential 
big business newspapers such as the New York Times, the Washington Post, the 
San Francisco Chronicle, ete., as well as from the approbation expressed by 
various leaders of the bar association, by Mrs. F. D. R., ete.—the dominant 
response to the Court’s decision on civil liberties as on civil rights is and will 
he favorable. 

Yet no one should underestimate the power and drive and the dangers of the 
Know-Nothing, the Dixiecrat and other ultrareactionary opposition to the 
Court’s action and to its present orientation on constitutional liberties. 

The roadblocks thrown in the way of the Court’s desegregation order over the 
past 2% years is a case in point. The provocative calls of the Daily News and of 
the white supremacists to impeach most of the Justices of the Supreme Court, 
coupled with the efforts of Walter, Jenner, Eastland, et al. to enact new legisla- 
tion to subvert the latest decisions of the Court—underscores the dangers. 

Now, a few words concerning a number of measures which the progressive 
forces, including us Communists, should take to help the counterattacks of 
reaction and to advance the whole struggle for democratic liberties and civil 
rights: 

(1) It is essential to popularize the Democratic significance and portent of the 
Court’s decision for all Americans, Communists, and non-Communists alike. 
And it is necessary to emphasize the new grounds which now exist to fight from, 
plus the heavy responsibilities of labor and the popular forces in this situation. 

(2) In addition to the suggested legal moves in all cases under appeal and in 
regard to the pending trials, broad united front movements locally to halt 
further prosecutions under the Smith Act are essential. 

(3) In the light of the Court’s decision and the more favorable objective con- 
ditions, it is timely and necessary to develop a new campaign to secure amnesty 
for Comrades Winston and Green as well as for Irving Potash, This under- 
taking should be imbued with a realization that there is a fighting chance to 
secure favorable action in the not too distant future. 

(4) Consideration should be given by all opponents of the Smith Act to help 
influence the introduction in Congress of a resolution for the repeal of the organ- 
izing, conspiracy and membership sections of the Smith Act. 

(5) Organized expressions of support for the court’s decisions in the field 
of civil liberties and civil rights should be encouraged. 

(6) In connection with the preliminary discussions now proceeding in respect to 
the 1958 elections, major attention should be given to raising in a new way the 











30 LIMITATION OF APPELLATE JURISDICTION 


vital issues of upholding the Constitution and the democratic rulings of the Court 
in general, and to opposing and invalidating the Smith Act, McCarran Act, 
McCarran-Walter Act, etc., in particular. 

(7) Obviously special attention needs to be given to reaching and mobilizing 
new sectors of the labor movement to speak out and assert itself. By and large 
most of the labor movement, especially its top leaders, have been lagging far 
behind other segments of the population in the struggle for civil liberties. 
This could become an important part of the drive to mobilize the trade union 
movement to defeat right-to-work laws, to help combat the labor spy system, 
as well as to advance the struggle for trade union democracy. 

(8) It is imperative to persuade the entire party and the left of the new op- 
portunities arising—judicial and political—for reestablishing the legality of the 
Communist Party and of other minority and radical groups. This should be ap- 
proached boldly and with new initiatives, as well as realistically—bearing 
in mind that this process of development will take place unevenly especially in 
respect to the continuing problems of individual Communists and of other mili- 
tants in private and public employment. 

In this connection, it is important to stress the sterling contributions of our 
party and of other progressive organizations in helping to facilitate the new 
trends which are creating a more favorable situation in the country. Together 
with this, it is necessary to demonstrate and utilize the new possibilities opening 
for building the party, for enhancing its political influence, for effecting new 
and broader united front relations in the labor and democratic movements, and 
for explaining on a broader scale our Marxist advocacy of a constitutional and 
peaceful road of mass struggle for socialism. 


Mr. Manpeu. Now, here is a statement of William Z. Foster, the 
chairman of the Communist Party, in the Daily Worker of June 26, 
1957, page 5. And I will just read the first paragraph. 

Democracy in America may well rejoice at the recent decision of the Su- 
preme Court curbing partly the dictatorial powers assumed in recent years by 
congressional investigation committees, granting now trials in some Smith Act 
and contempt cases and otherwise relaxing the pressures of the outrageous 
McCarthyism built up during the cold war years. 

The Daily Worker of June 23 hi as this headline: “Bill of Rights 
Advocates See Big Turn by Court.” 

Then, in the same issue is a statement by John M. Coe, the president 
of the National Lawyers Guild, praising the decisions of the Court. 

Political Affairs, which i is the official theoretical organ of the Com- 
munist Party, in July 1957 has a favorable comment on the Court 
decisions. I will just read an excerpt from that. 

It is to be noted, too, that the decisions on civil liberties, particularly that 
in the California Smith Act case, rendered June 17, while tremendously gratify- 
ing to all fighters against the witch hunt, still generally are confined to la- 
menting some of the outrageous excesses committed in the course of the hunt. 

But in general this article is for the Court decisions. 

Now, the front organizations of the Communist Party have been 
actively supporting the decisions. And I quote here a statement 
from the Committee for the Protection of Foreign Born. Abner 
Green, executive secretary of the American Committee for Protection 
of Foreign-Born. This organization has been cited by the Attorney 
General and is active in the defense of foreign-born Communists. 

I am reading from the Daily Worker of July 9, 1957, page 4, in 
which Abner Green, the executive secretary, says: 

The record of this past term of the Supreme Court, reflects the beginning of 
a general change in attitude by the majority of the Court. The decisions in the 
cases of Antonia Senter of St. Louis and George Witkovich of Chicago were 
most significant. 


I offer these for the record. 








LIMITATION OF APPELLATE JURISDICTION 31 


(The articles referred to above are as follows :) 
[From the Daily Worker, New York, June 26, 1957] 
LESSONS OF THE SUPREME Court RULINGS 
By William Z. Foster 


Democracy in America may well rejoice at the recent decision of the Supreme 
Court, curbing partly the dictatorial powers assumed in recent years by con- 
gressional investigation committees, granting new trials in some Smith Act and 
contempt cases, and otherwise relaxing pressures of the outrageous McCarthy- 
ism built up during the cold war years. This decision is a blow against this 
whole monstrous system. It ranks in the same category as some of the Court’s 
decisions attacking Negro school segregation and other aspects of the vicious 
Jim Crow system. 

Important though the new Court decision is, it is, of course, only a good start. 
The whole web of poisonous McCarthyite legislation and tyrannical executive 
procedures still disgraces and defiles our country, including such monstrosities 
as the Taft-Hartley and right to work laws; the Smith, McCarran, and Com- 
munist Control Acts and many other such. We must, however, fully appreciate 
the vast importance of the Supreme Court’s blow at this whole disgraceful anti- 
democratie network. 

The over-ruling lesson that must be learned from the situation is the need 
and opportunity of following up this important victory by wiping from the stat- 
ute books and from legislative procedures generally the entire reactionary mess 
of thought-control laws and practices. The Supreme Court judges did not make 
this vital decision, however, out of the goodness of their hearts. They re- 
sponded to the growing democratic pressures in this country and abroad. More 
of the same will topple a lot more of the disgraceful and poisonous thought-con- 
trol laws. 

All honor to the brave men and women, leftwingers and others, who dared 
the kangaroo court’s vicious prosecutors, and tyrannical judges of the MecCar- 
thyite terrorism, even at the cost of long sentences in jail and the loss of their 
accredited livelihood. In this courageous democratic company, we can be 
proud to count the Communist Party and the Communist press, who everywhere 
stood in the very front ranks of the fighters for the Bill of Rights. The whole 
country has seen this, and we can be sure that this good fight has not been lost 
on the American people. 

This situation takes a very important special lesson for the left, namely that 
of the vanguard role of the Communist Party. Many have felt that in these days 
of powerful and military mass organizations there no longer remains a vanguard 
role for the party, except to advocate to socialism. 

But the year-long fight for the bill of rights, and especially for the legality of 
the Communist Party, which has proved successful, has shown the incorrectness 
of this viewpoint. Actually, in every class struggle there is a vital place for 
the vanguard party, and this has been demonstrated in the extended and bitter 
struggle against McCarthyism. For certainly, in this case, with its outstand- 
ing political clarity, its tireless persistence, and its dauntless courage, the Com- 
munist Party was definitely in the vanguard of the struggle. 

This is not a matter for unseemly bragging, but our party should get credit 
where credit is due. It is something that our party members must fully realize 
and appreciate especially in view of severe ideological and organizational crisis 
that the party has been passing through during the past year its realization will 
give the party a much-needed pick-up and inspiration. 

The party has been justly criticized for sectarian mistakes (although I think 
this has been very much overdone), but this need for criticism must not be al- 
lowed to obscure the party’s great services in the historic struggle for the Bill 
of Rights. The splendid abolition movement of the pre-Civil War days also made 
sectarian mistakes far worse than anything our party has made—with its anti- 
religious, anti-United States Government, antipolitics, and generally intolerant 
attitude toward other anti-slavery forces. Of course, this movement would have 
been more effective without these crippling errors, but even they could not ob- 
struct its matchless vanguard role, in its historic battles against tremendous 
and violent odds for Negro emancipation. The Communist Party, in this gen- 
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eral respect, has some much needed lessons to learn from the abolition move- 
ment. 

The Communist Party, inspired by this big court victory and by its honor- 
able and vital part in helping the American people win it, should redouble its 
efforts in the fight to protect and vitalize the Bill of Rights, especially in the 
historic struggle of the Negro people, now in full course, for full economic, 
political, and social rights. 

And not least, we should battle resolutely and ceaselessly for an amnesty for 
Comrades Henry Winston, Gil Green, Irving Potash and all the other victims of 
the McCarthyite laws. Let us bury the whole obnoxious mess with its inglorious 
champion. 

{From the Daily Worker, New York, July 9, 1957] 


ForEIGN-BoRN SEEN GAINING RIGHTS IN HIGH Court RULINGS 


By Abner Green, Executive Secretary, American Committee for Protection of 
Foreign-Born 


The October 1956—June 1957 term of the United States Supreme Court, which 
concluded on June 24, reflected important advances in the Court’s attitude to the 
rights of foreign-born Americans. 

Between 1946 and 1956 a majority of the Court held consistently that Congress 
could enact any kind of legislation it desired in the field of deportation. As a 
result the Court sustained the constitutionality of legislation authorizing de- 
nial of bail to noncitizens in deportation proceedings, the deportation of legal 
residents because of their political opinions or associations, indefinite deten- 
tion without bail of immigrants ordered excluded. 

These were a few of the decisions made by a Supreme Court under the in- 
fluence of McCarthyism, when the Justice Department was engaged in a wide- 
spread deportation and denaturalization drive. 

More than 14 million foreign-born noncitizens and 11 million naturalized 
citizens were affected directly by these decisions. Equally affected, even if 
only indirectly, were the 24 million American-born children of immigrant parents. 

The record of this past term of the Supreme Court reflects the beginning of a 
general change in attitude by the majority of the Court. The decisions in the 
cases of Antonia Senter of St. Louis and George Witkovich of Chicago, were most 
significant. These cases dealt with the treatment of noncitizens ordered de- 
ported but not deportable since there is no country that will accept them as 
deportees. The Court rejected the Justice Department’s position that it had 
the right to force deportees to discontinue political activities and associations 
for which they had been ordered deported. The Court’s decisions limited the 
Justice Department’s control over deportees to knowledge of the deportees’ 
whereabouts just in case passports might be obtained to effect deportation. 

The decisions in the Witkovich and Senter cases were a marked departure from 
the attitude previously displayed by the Supreme Court to the rights of non- 
citizens. In this respect, the Court’s action in the case of Charles Rowoldt of 
Minneapolis is of some significance. 

Rowoldt ordered deported for past membership in the Communist Party, had 
his appeal heard by the Supreme Court in October 1956. In 1954, in the Galvan 
case, the Supreme Court sustained the constitutionality of the Walter-McCar- 
ran law provision, in agreeing to hear the appeal in the Rowoldt case, the Court 
agreed to reconsider its decision in the Galvan case. And on June 24, the Court 
ordered the Rowoldt case restored to the calendar for reargument later this 
year. It is clear that the 6-to-2 majority that prevailed in the Galvan case only 2 
years ago is no longer in control and that Justices Black and Douglas are no 
longer the sole defenders of the rights of noncitizens in the Court. 

It must be recorded, however, that the Court has not as yet made any actual 
change in its attitude to the deportation of noncitizens. In a series of cases 
this past year, the Court has continued to ignore the rights and welfare of 
noncitizens in the United States. The most serious display of this attitude 
was in the case of Bruno Carson of Cleveland, who entered the United States 
as a stowaway in 1919 and was convicted in 1938 of two crimes involving moral 
turpitude. 

Under the law in effect before 1952, Carson could not be deported for illegal 
entry and, since he received a conditional pardon for one of his offenses, he 
could not be deported as a criminal. The 1952 Walter-McCarran law made 
illegal entry at any time in the past a deportable offense and provided also that 
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only an unconditional pardon could avoid deportation. On June 3, the Supreme 
( r. reversed the Federal court of appeals and sustained Carson’s deporta- 
tion for illegal entry in 1919 and the criminal convictions. A great number of 
noncitizens similarly situated, especially in respect to the manner of their entry, 
will be seriously affected by this decision. 

While it is true that, as yet, the Supreme Court has failed to reconsider its 
general attitude to the right of noncitizens in deportation proceedings 
highly possible that a change can be won in the next term of the Court. 

An important test in this respect will be the Court’s decision in the Rowoldt 
ease. The next term of the Supreme Court will have before it for consideration 
and decision also the case of Knut Heikkinen of Superior, Wis., sentenced to 
5 years in jail for failure to apply for travel documents after being ordered 
deported; the case of Stella Brown of Detroit, sentenced to 6 months in jail 
for contempt of court because she refused to become an informer while a 
witness in her own defense in her denaturalization trial: and the cases of 
Stanley Nowak and Rebecca Maisenberg of Detroit, testing the constitutionality 
of the Walter-McCarran law denaturalization provisions. 

The next term of the Supreme Court may be an historic session in helping to 
end the McCarthyite manner in which the rights of foreign-born Americans 
are treated under the Walter-McCarran law. The rights of 
native as well as foreign-born, would be enhanced by 
thinking and decisions of the Supreme Court. 


y at is 


all Americans, 
any such change in the 


Mr. M. \NDEL. Now, the Communist-controlled unions have been 
quick to seize upon the opportunity. I have here the Daily Worker 
of June 12, 1957, page 3, which has this he: udline, “Produce FBI 
Files in Smear Hearings, Mine-Mill Demands.” They are referring, 

of course, to the International Mine, Mill and Smelter Workers Union 
which was kicked out of the CIO because of Communist domination. 

(The article referred to is as follows:) 


{From the Daily Worker, New York, June 12, 1957] 


Propuce FBI FILes IN SMEAR HEARINGS, MINE-MILL DEMANDS 

WASHINGTON, June 11.—An attorney for the Mine, Mill, and Smelter Workers 
Union demanded today that the Government produce all FBI reports and records 
relating to testimony that it is Communist infiltrated. The demand was made 
at a hearing by the Subversive Activities Control Board (SACB) by Nathan 
Witt, union general counsel. He cited last week’s Supreme Court ruling on 
the case of Clinton I. Jencks, former union official, to support his request. 

The High Court ruled that the Government must produce FBI documents 
bearing on the testimony of witnesses in a criminal trial or dismiss the case. 
The decision granted a new trial to Jencks, who had been convicted of filing a 
false non-Communist oath in violation of the Taft-Hartley law. 

SACB Chairman Francis A, Cherry told Witt to put his demand for documents 
in the form of a written motion. He said a date would be set later for argument 
on it. 

Government attorney, L. E. Broome conceded the Jencks case “has been an 
impact” on the hearing but said “it has not changed the picture that much.” 
He said the “basic rules of materiality and relevancy” still apply. 

Witt also moved for a mistrial on grounds that Bellarmino Duran, an under- 
cover FBI agent, committed perjury in identifying Elayne Goldstein, Witt’s re- 
search assistant, as a person known by him to be a member of the Communist 
Party. 

Duran testified he had attended a party meeting in Denver with Miss Gold- 
stein “early in 1951.” But Witt said there was “incontrovertible documentary 
proof” in the files of the Federal Government and Commonwealth of Pennsy!- 
vania that she was employed and living in Philadelphia at the time. 

Cherry told the Government to be ready to argue the mistrial motion next Tues- 
day. Broome said he would file a brief on it tomorrow. 


Senator JENNER. Mr. Chairman, I would like also for this summary 
of the recommendations and findings of the bar association commit- 


tee—Senator O’Conor is the head of that division of security—to go 
into the record. 
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(The summary follows :) 


{From the New York Herald Tribune, European edition, July 26, 1957] 


Bar ASSOCIATION ToLD HicgH Court WEAKENS SecurITy AGAINST REeDS——-NEW 
Laws TO Protect UNITED States ASKED—DELEGATES ACCEPT COMMITTEE 
VIEW 





By William J. Humphreys 





Lonpon, July 25.—The policymaking body of the American Bar Association 
accepted without protest here today a report stating that recent Supreme Court 
decisions threaten the right of the United States to “protect itself against Com- 
munist subversion” and that “serious consideration” must be given to corrective 
legislation. 

The house of delegates, the association’s assembly of 236 policymaking mem- 
bers, heard former United States Senator Herbert R. O’Conor, Maryland, cite 
reasons why a six-point legislative program must be erected against the new 
“resilience” of American Communists. 

“If the courts lean too far backward in the maintenance of theoretical indi- 
vidual rights it may be that we have tied the hands of our country and have 
rendered it incapable of carrying out the first law of mankind—the right of self- 
preservation.” 

PURPOSES LISTED 


The six-point legislative program asked by Mr. O’Conor’s special bar asso- 
ciation committee on Communist Activities generally would undo, if enacted, 
the legal effect of 15 Supreme Court decisions in the last 15 months. 

Specifically legislation was asked for the following purposes: 

1. The safeguarding of the confidential nature of the Federal Bureau of 
Investigation’s files. 

2. The restoration of the freedom that congressional committees “have al- 
ways had to investigate business men and labor leaders.” 

3. Authority for the Federal Government to discharge security risks even 
though they hold nonsensitive positions. 

4. Authority for the Justice Department to question aliens awaiting deporta- 
tion for subversive activities. 

5. Correction of the notion that the Smith Act (Subversive Activities Control 
Act of 1950) was not intended to prohibit the “advocacy and teaching of forcible 
overthrow as an abstract principle.” 

6. Permission for educational institutions, bar associations and other organi- 
zations to set the standard “high enough” to enable them to exclude those who 
refuse to testify fully and frankly about past Communist activities. 

An abbreviated form of Mr. O’Conor’s report made available to the House of 
Delegates cited only the Jencks vy. United States case among 15 recent Supreme 
Court rulings which illustrated “the speed with which (Communist) leadership 
recognizes an advantage—conducive to the growth of the organization.” 


RUMMAGE AT WILL 


The Jencks case was cited when the committee made a point that people must 
not be “allowed to rummage at will through Government documents containing 
confidential information important to the national security and of no relevance 
whatever to the defense of the accused.” 

The report had previously explained that a person accused of a criminal 
offense is entitled to inspect for purposes of impeachment prior statements made 
by prosecution witnesses touching on the subject of their testimony under the 
Jencks ruling. 

The report further stated that this privilege had been extended without the 
defense being first required to lay a foundation of inconsistent testimony in 
order to obtain access to documents. 

Mr. O’Conor said in a statement that the committee, for which he was chair- 
man for 5 years, did not launch its report as criticism. 

What had motivated the committee, he said, was the thought that the Court 
had correctly interpreted the law of land and, thereby, disclosed the gaps in the 
Nation’s defenses against communism. The next logical step was to prepare 
remedial legislation and he added that some not yet in final draft form and 
therefore not eligible for consideration by the association’s house of delegates, 
was presently being written. 
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Both the full and the abbreviated versions of the report started off with a few 
paragraphs on anti-Communist methods employed by Britain—an apparent 
salute to Anglo-American fellowship evident in the Arab’s London meeting and 
also a reminder that the British could be severe in this respect. 

The full report, however, described Canadian powers to deal with Communist 
subversion and then added the committee did not propose powers of a royal 
commission—no congressional committee would want a royal commission’s power 
to arrest. 

The full report also went on to cite attitudes by Supreme Court Justices Felix 
Frankfurter and Hugo L. Black before they became members of the High Court. 


American Labor leaders were singled out for praise for their anti-Communist 
stands. 





Mr. Morris. Senator, may we have permission to print this hearing 
as a single hearing and not made part of the whole sequence of hear- 
ings of Internal Security ¢ 

The CuarrMan. Sure, that is all right. 

Is there anything else? 

Mr. Morris. No, Senator. We have tried to get some other wit- 
nesses here today, but we have not been able to. 

The CuarrMan. Thatisall. We will recess. 

Senator Jenner. Thank you, Mr. Chairman. 

(Whereupon, at 3 p. m. the hearing was recessed until 9:30 a. m., 
Thursday, August 8, 1957.) 
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